Title 57 Chapter 08-11: Condominium to Land Sales - 1974 by Annotated, Utah Code
SJ Quinney College of Law, University of Utah 
Utah Law Digital Commons 
Utah Code Annotated 1943-1995 
1974 
Title 57 Chapter 08-11: Condominium to Land Sales - 1974 
Utah Code Annotated 
Follow this and additional works at: https://dc.law.utah.edu/uca 
The Utah Code Annotated digital collection, hosted by Digital Commons, is brought to you for 
free and open access by the James E. Faust Law Library at the S.J. Quinney College of Law. 
Funds for this project have been provided by the Institute of Museum and Library Services 
through the Library Services and Technology Act and are administered by the Utah State Library 
Division. For more information, please contact valeri.craigle@law.utah.edu. 
Recommended Citation 
Utah Code Annotated Title 57 8 to 11 (Michie, 1974) 
This Book is brought to you for free and open access by Utah Law Digital Commons. It has been accepted for 
inclusion in Utah Code Annotated 1943-1995 by an authorized administrator of Utah Law Digital Commons. For 
more information, please contact valeri.craigle@law.utah.edu. 
If I~j II~ ill[ ffll~ll I ]f li~I Ii~~~~i~ lll 11111111 
1114 30088 9781 
---~\S l;046 
The Titles· of This Code are 
Arranged and Numbered as Follows 
Volume 1 
1. Abstracters and Abstracts of 
Title. 
2. Aeronautics. 
3. Agricultural Cooperative Asso-
ciations. 




6. Assignment for Benefit of 
Creditors. 
7. Banks and Banking. 
Volume 2 
8. Cemeteries. 
9. Chattel Mortgages, Trust Re-
ceipts, and Accounts Receiv-
able. 
10. Cities and Towns. 
11. Cities, Counties and Local 
Taxing Units. 
12. Collection Agencies. 
13. Commerce and Trade. 
14. Contractors' Bonds. 





19. Drainage Districts. 
Volume 3 
20. Elections. 26. Health. 
21. Fees. 27. Highways. 
22. Fiduciaries and Trusts. 28. Homesteads. 
23. Fish and Game. 29. Hotels and Hotel Keepers. 
24. Forestry and Fire Control. 30. Husband aud Wife. 
25. Fraud. 
Volume 4 
31. Insurance. 35. Labor-Industrial Commission. 
32. Intoxicating Liquor. 36. Legislature. 
33. Investments. 37. Libraries. 
34. Labor in General. 38. Liens. 
Volume 6 
39. Militia and Armories. 42. Names. 
40. Mines and Mining. 43. Negotiable Certificates. 




LAW LIBRA~ r·u f Thi C d The 1 es o s o e are 
Arranged and Numbered as Follows 
Volume 5 (Continued) 
44. Negotiable Instruments. 48. Partnership. 
45. Newspapers and Radio Broad- 49. Pensions. 
casting. 50. Pools and Trusts. 
46. Notaries Public and Commis- 51. Public Funds and Accounts. 
sioners of Deeds. 52. Public Officers. 
47. Nuisances. 53. Public Schools. 
54. Public Utilities. 
55. Public Welfare. 
56. Railroads. 
60. Sales. 
61. Securities Commission. 
62. Soil Conservation. 
63. State Affairs in General. 
64. State Institutions. 
65. State Lands. 
66. State Loan Commissioners. 
Volume 6 
57. Real Estate. 
58. Registration Department. 
59. Revenue and Taxation. 
Volume 7 
68. Statutes. 
69. Telephonic and Telegraphic 
Transactions. 
70. Trade-Marks and Trade Names. 
71. Veterans. 
72. Warehouses and Ware house 
Receipts. 
67. State Officers and Employees. 73. Water and Irrigation. 
74. Wills and Successions. 
75. Probate Code. 
78. Judicial Code and Rules of 
Civil Procedure. 
Volume 8 
76. Penal Code. 
77. Code of Criminal Procedure. 
Volume 9 
Volume 10 




CONT AINTNG THE GENER,.\ L AND PERMANENT LAWS OF THE 
STATE TN FORCE AT TI-m C[10RE OF THE THTRTY-THTRn 
LEGTSLATTTHB. HEfl-UL\R A ~n FTHST 
SPECIAL SESSIONS, 1959 
TEN VOLUMES 
CO:\ll'Il.J!D, A N~OTo\'fED AND Pnn,ISIIE!l U:-:DER 
ArTHORI'l'Y ()!<' CHAPTF:R 116, LAWS OF lTBH, 1951. 
Edit.or-in-Chief 
A. WAYNE GUERNSEY, A.B., LL.B. 
Associate Edit.or 
ROBERT C. LEWIS, B.S., LL.B. 
The PubliRhf'r's :Editorial ~Haff 
REPLACEMENT 
VOLUME 5 
Militia. a.nd Armories to Public Schools 





THE ALLEN SMITH COMP A:!\Y-
This volume includes annotations down through 350 Pacific Reporter (2nd series); 
360 United States Reports; 3 Lawyers' Edition (2nd series); 79 Supreme Court Reports; 
~72 Federal Reporter (2nd series) and J 78 Federal Supplement. 
SUMMARY OF CONTENTS 
OF 
UTAH CODE ANNOTATED 1953 
"'\' olnnw 1 
DE('LAlU.T[()N OF INDEPENJJl·:i\n: 
1'0'.\:->TJITTION O.F THE T.i'.\1TEJJ :--:TATES OF A11ER1CA 
A~LE_\ lHl 1:STS TO THE CO:'\STHl''l'IOS or THE TTNITlW 8'L\.TES 
f:\'DEX TO THE CONSTI1TTf0i\ 01'' THE UNT'J'ETl STA'J.'ES 
Ei\.\l\L11'.·(; ACT 
INDEX TU EXABLl;ifU ACT 
AN .A CT TO F.S'I'ABLISH A TERJUTORTAL GOVERN:.\JEN'r FOR 1·TA II 
ADMISSION O.l!' CTAH AS A .. S'rAT.E 
.1\ATURALTZATTO-"i LAWIS 
LAWS OF THE F-"IITED STATES IN RF1LATION TO THE .AUTHENTI· 
CA'.rION O.l!' LEUil:-JLATIVJ~ ,\.OTk, ,TT'DTCIAL l'lWCEEmNGS, AX.D 
O'I'HEI:{ HblCORDS 
CONS'rITUTTON 01' lJTAH 
Ii\ DEX TU TllE CO.:-l"STITFTTOJ\ \.W t'TAII 
TITLE 1. A BSTRACTTms ,\ Nll ABSTJL\CTS or TITLE, 'l'O TIT.LE 7, 
IL\..\KB ,\:\'D BANKING 
Volume:!, 
TlTLr: 8, CE1IETERIES, TO TITLE rn, DRA.TNAli!'; DISTUTCTS 
Volume :1 
TITLE 2(), ELECTIONS, TO TTTL:FJ 30, ffCSBAKD AND WIFJ<J 
Volume 4 
'rI'l'I,I; :n, INSURANCE, TO 'l'JTLE 38, LIP.NS 
Vo1um.:· 5 
TITLt; 29, 11ILITIA AND ,\ ID.fORH:S. TO TITLE G:l, T'FI\LJC SCHOOLS 
Volume G 
TITLE;:;+ .. 1-'l'BLIC UTJT,I'l'IES, TU Tl'l'LE 59, REYENUJ,; \:t,;l) 'L\XATlOK 
\"olnme ·~ 
TITLE 60, RA LES, 1'0 'l'ITLE 7.1, WA 'l'EH ,\ 'l"D IRRIGATION 
Volume 8 
TJTLE 74, WILLS .\N"ll Rl!CCESSIONS, 'fO 'l'ITLE , ,, CODE OF CRJM-
L'\ AL l'R.OCBDURE 
Volume fl 
TI'l'LE ~~ .. TUDTCIAL ('()))F, in:u~s OF CIVIL PHO,'EIJITRE A'<D 
!·\) 1' :\li:i ' 
\' olumc 10 
(;EKEHAL 1'.\DEX • .\ND l'.-\JULLl•;L TABLES 
iii 
TABLE OF CONTENTS 
Replacement Volume 5 
Tl'l'LE 3!J. MlLlTlA Al'ill A.HilOlUES 
Chapter 1. State militia. 
2. State armory board. 
:l. Gov,!rnme11tit1 emplnyPes in military service. 
4. State guard. 
5. Civil dd'ense. 
TITLE 40. MTNES AND Men.:,..;G-
l'Jrnpter I. .Mining dai nr~. 
2. Coal lllines. 
3. Weighiug coal ut mines. 
-le. Natural gas rRepealed]. 
r,. :\f.ist(.'1la11t·ou:, offt 1 n~es~ 
6, Conservation of oil a11d gas. 
7. Oil ancl gas compact. 
TITLE 4l. .MOTOR VEITICLES 
Chapter 1. .M.otor Vehicle Act. 
2. Operato1·s' and Chauffeurs' License Act. 
3. Dea.lers and salesmen. 
4. Ji'iunnring dealers and purchasers. 
G. :'.llotc1r ,·ehide insurnnte. 
6. 'rrafil.c rules and regulations. 
7. Publicly owned motor veliiclei;i, 
8. Driving by minors. 
9. Gta•~I- sttltlltt,. 
10. State vehicle department. 
11. Motor fuels. 
12. Safety Hesponsibility Act. 
13. D0par!m!'J1t of- publit' safety. 
TITLE 42. NA MES 
Chapter 1. Change of name. 
::l. C"olHluding busineRs under aRsllmed name. 
3. Hcgistration of f:lrm names. 
TITLE 43. NEGOTIABLE CERTU'ICATES 
Chapter 1. Goneral provisions. 
TITLE 44. NEGO'I'IABLJ!J INSTRUMENTS 
Chapter l. N egotiu ble inst.ruments in general. 
2. Bills of exr-hange. 
3. l'romi~sury notes and clie<"k~. 
4. General provision~. 
TITLE 45. NEWSPAPERS 
Cliapter l. Otli.cial 1J1>tict~s. 
2. Libel. 
TITLE 46. NOTARIES PUBLIC AND C01fMISSlONERS OF DEJ~DS 
Chapfrr 1. :-.otal'ie~ pnl,lil-, 
2. Commissioners of deeds. 
V 
TABLE OF CONTENTS 










TITLE 49. PEN SIGNS 
Chapter 1. Public employees' retirement system. 
2. Pensions in cities of first, second and third class. 
3. County officers and employees retirement system. 
4. Prison guards and industrial school employees. 
5. Policemen's pensions. 
6. :firemen's pension fund. 
7. Judges' Retirement Act. 
8. Highway patrol retirement system. 
TITLE 50. POOLS AND TRUSTS 
Chapter ]. General provisions. 
2. Unjust discrimination against newspapers. 
TITLE 51. PUBLIC PUNDS AND ACCOUNTS 
Chapter 1. Deposits and interest. 
2. Audits of cities. counties and school districts. 
3. Accounts of political subdivisions. 
4. Deposit of funds due state. 
TITLE 52. PUBLIC OFFICERS 




Failure to qualify for otllce. 
Prohibiting employment of relatives. 
Open and puhlfo meetings. 
'l'ITLE 53. PUBLIC SCHOOLS 
Chapter 1. General provisions. 
2. State board of education. 
3, State superintendent. 
4. School districts. 
5. Elections. 
6. Boards of education. 
7. Uniform school fund. 
8. School lunch fund. 
9. Building reserve fund. 
10. Creating indebteuness. 
11. Building schoolhouses. 
12. School safety patrols. 
13. State textbook commission. 
14. Courses of study in public schools. 
15. Agricultural, industrial and home-economics education. 
16. Vocational education. 
17. Vocational rehabilitation. 
18. Education of handicapped children. 
19. Kindergartens. 
20. School district budget. 
21. Civic centers. 
22. Health of school children. 
23. Display of flag. 
24. Compulsory attemlance. 
25. Incorrigible children. 
26. Special schools. 
27. Americanization schools. 
28. Public School Teachers' Retirement Associations. 
29. School Employees' Retirement Act. 
vi 
TABLE OF CONTENTS 
TITLE 53. PUBLIC SCHOOLS (CONTINUED) 
30. Adult education. 
31. University of Utah. 
32. Utah State Universitv of Agriculture and Applied Science. 
33. Junior colleges. • 
34. Fees. 
35. Annuities of faculties and employees. 
36. Geological and .Mineralogical Survey. 
37. Higher education fund. 
38. Campus buildings. 
39. Scholarships. 
40. Co-ordinating council of higher education. 
41. Merit programs. 
vii 
UTAH CODE ANNOTATED 
1953 
REPLACEMENT VOLUME 5 
TITLE 39 
MILITIA AND ARMORIES 
Chapter 1. State Militia, 39-1-1 to 39-1-19, 31-1-21 to 31-1-61 [39-1-20 Re-
pealed]. 
2. State .Armory Board, 39-2-1 to 39-2-9. 
3. Governmental Employees in Military Service, 39-3-1, 39-3-2. 
4. State Guard, 39-4-1 to 39-4-13. 
5. Civil Defense, 39-5-1 to 39-5-3. 



































Militia-How constituted--Persons exempted. 
Divided into national guard aud unorganized militia. 
Governor commander in chief-Powers and duties. 
Staff of commander in chief. 
Governor may call into active service. 
l!'ailure to appear on order-Penalty. 
Muster of unorganized militia. 
Governor may proclaim martial law. 
National guard subject to call by United States. 
Unorgauizecl militia in service, how governed. 
CiviJ and criminal liability of members. 
Acljutant general-Appointment-Term-Duties. 
Adjutant general-As clisbursing and property officer. 
Acljutant general-Drawing vouchers for property damage. 
Acljuta.nt ge11eral-Dispositio11 of unserviceable property. 
Adjutant general-Rendering accounts. 
Adjutant general-Custodian of military trophies. 






Seal of adjutant general. 
Assistant adjutant general. 
Disbursing and property officer for United States. 
Assistant quartermaster-general. 
Bonds of accountable officers. 
Loss of property-Liability. 
Organization of national guard. contro!le(l by federal law. 
Ofiicers ot' national guard-Commissions. 
Commissions to officers-Relative rank. 
































MILITIA AND ARMORIES 
Bxc,ise from drill--FurlotJghs. 
State employees in 8l'fViee-Care of de1ie1Hlents. 
lnterfernnee with eulistnll.'nta, 
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39-1-1. Militia-How constituted-Persons exempted.-All able-bodied 
male citizens, aud all able-bodied males of foreign birth who have declarrd 
their inteution to bocome citizens, eighteen or over and less than forty-fivo 
years of age, who are residents of this state, shall constitute the militia, 
subjeet to the following exemptions: 
(1) Persons exempted by laws of the United States. 
(2) Persons exempted by the laws of this state. 
(3J All persons who have been honorably discharged from the army, 
navy or volunteer forces of the United States. 
(4) Adive memhers of any regularly organized fire or police depart-
mrnt in any city or town, bnt no member of th<' aeti vc militia shall be 
relieveJ from cluty therein because of his joining any volunteer fire com-
rany or department. 
( 5) Judges and clerks of r:ourts of record, state and ,county civil 
officers holding office by election, state officers appointed by the governor 
for a specified term of office, ministers of the gospel, practicing physi-
cians, superintendents, officers and assistants of hospitals, prisons and 
jails, eonduf•tors, brakemen, flagmen, engineers and firemen of railways, 
and all other employees of raihrnys actually employed in train service. 
( 6) Idiots, lunatics anc1 persons convieted of infamous rrime. 
All such exempted persons, exrept. those enumerated in subdivisions (1) 
and ( G), shall be liable to military duty in case of war, insurrection, 
invasion, tumult, riot or public dii.;aster, or imminent danger thereof, 
or after they haYc voluntarily enlisted in the national guard of this 
staie. 
History; L. 1917, ch. 99, § 1: C. L. 1917, 
§ 3826; L. 1931, ch. 23, § 2; R. S. 1933 & 
C. 1943, 54-1-1. 
2 
Comparable Provisions. 
California Milit. and Vet.. Code, § 122. 
Idaho CoJe 194,, § 46-102 (similar to 
STATE MILITIA 39-1-2 
opening paragraph and subsecs. (l) and 
(2) herein). 
Montana Rev. Codes 1947, § 7i-102 (simi-
Ja1· to opening paragraph herein). 
Cross-References. 
Commissioning of oflfoers, 67-1-5. 
Constitutional provisions, Const. Art. 
XY, §§ 1, 2. 
Exemption from execution, 78-23-1. 
Jury duty, exemption .from, 78-46-10. 
Military as subordinate to civil power, 
Const. Art. I, § 20. 
Special police, appointment by governor, 
67-1-5. 
1. Exemptions. 
Even judges are not exempt under the 
last paragraph of this section. Critchlow 
v. Monson, 102 U. 378, 131 P. 2d 794. For 
sequel to this ease, see State v. Grover, 
102 F. 459, 132 P. 2d 125. 
Decisions from other Jurisdictions. 
- California. 
Although in time of peace the military 
power is subordinate to civil law, and it is 
no defense to a suit for damages resulting 
from a willful or negligent act that it was 
performed in obedience to the unlawful 
command of a superior officer of a com-
pany belonging to the national guard, 
when that order is known to the militia-
man, or by the exercise of reasonable care 
should have been known to him to be 
unlawful, this rule does not apply in time 
of war, or when the militia acts in con-
formity with the mandate of the governor 
of the state for the purpose of executing 
the laws of the state or to suppress in-
surrections or rt➔pel invasions. Armstrong 
v. Sengo, 17 Cal. App. 2d 300, 61 P. 2d 
1188. 
When it does not appear that the militia-
man. in obedience to the command of his 
superior officer, has knowingly violated 
the law, or that as a reasonable person 
he should have known his act was con-
trary to law, the question of his con-
tributory negligence becomes one of fact 
to be determined by the court or jury. 
Armstrong v. Sengo, 17 Cal. App. 2d 300, 
61 P. 2d 1188. 
-Iowa. 
Officers of troops charged with carry-
ing out orders 0£ governor are entitled to 
the same immunity as governor; however, 
they may be liable for damages in civil 
action for acts not malicious if done wan· 
touly and without belief that such acts are 
neces~ary or appropriate to the accomplisl,-
ment of dutv. State ex rel. O'Connor v. 
District Coui·t in and for Shelbv Couutv. 
219 Iowa 1165, 26() N. W. rn. 99 A. L. R. 
967. . 
-Montana. 
The highest duty of a soldier is to obey, 
for upon obedience all discipline must de-
pend; and, necessity being the foundation 
for organized military forces, to the extent 
that uecessity requires it, obedience to 
orders is demanded; but necessitv can 
never require obedience to an order' mani-
festly illegal or beyond the authority of 
the superior to give; and therefore reason 
and common sense seem to justify the rnle 
that the inferior military offi.cer may de-
fend his act against civil liability by ref-
erence to the order of his superior, unless 
such Ol'der bears upon its face the marks 
of its own invaliditv or want of authoritv. 
Herlihy V. Donohue, 5:3 :Mont. 601, 161 P. 
H N. C. C. A. 1022, L. R. A. 1917B, 
7 Anu. Cas. 191,C, 29. 
Collateral References. 
~filitia~3. 
57 C.J.S . .Militia § 7. 
Generally, 36 Am. Jur., Military § 1 et 
seq. 
O,·g:rnization, maintenance, control and 
operntiou of forces, 36 Am. Jur., Mili-
tary § 9 et seq. 
Civil and criminal liability of soldiers, 
sailors. and militiamen, 1-11 A. L. R. 1526. 
Constitutionality of. statutes providing 
for bounty or pension for soldiers, 1-:il A. 
L. R. 1526. 
Construetiou and effect of soldiers' bonus 
and bounty laws, 140 A. L. R. 1530, 141 A. 
L. R. 1526. 
Liability for injmy or damages resulting 
from traffic accident on highway iuvolving 
vehicle in military service. 141 A. L. R. 
1526. . 
Liability for inj lll'Y to person or damage 
to property as result of "blackout," 136 A. 
L. R. 1327, 141 A. L. R. 1527, 142 A. L. R. 
1520. 
Military service as basis of discrimina-
tion as to taxation or licenses, 83 A. L. R. 
1231. . 
Selective 'fraining and Service Acts, 129 
A. L. R. ll71, Ul7 A. L. R. ll83, 140 A. L. 
H. 1504. 
Soldiers' aucl Sailors' Civil Relief Acts. 
130 A. L. R. 774, 137 A. L. R. 451. 140 A: 
L. R. 1508., 141 A. L. R. 1515. . 
39-1-2. Divided into national guard and unorganized militia.-The mili-
tia of this state shall be divided into two parts: the national guard and the 
unorganized militia. The national guard shall consist of the commissioned 
officers, warant officers, enlisted men, organizations, staffs, corps and de-
3 
39-1-3 MILITIA AND ARMORIES 
partments of the regularly commissioned, warranted and enlisted militia 
of the state, org·anized and maintained pursuant to law. Its numerical 
strength, composition, distribution, organization, arms, uniforms, equip-
ment, training and c1iscipline shall be prescribed by the governor in 
conformity with the laws and regulations of the United States and laws of 
this state. The unorganized militia shall consist of all members of the 
militia not members of the national guard. 
History: L. 1917, ch. 99, § 2; C. L. 1917, 
§ 3827; L. 1931, ch. 23, § 2; R. S. 1933 & 
u. 1943, 54-1-2. 
Comparable Provisions. 
California Milit. and Vet. Code, § 120 
(state militia divided into national guard, 
Calif_oruia. national guard reserve and naval 
militia, constituting active militia; and 
the unorganized militia). 
Idaho Code 1947, § 46-103 (three classes: 
national guard, organized militia, unor-
ga11ized militia). 
Montana Hev. Codes 1947, § 77-102 (two 
classes: national guard, unorganized mili-
tia). 
Cross-Reference. 
State guard, 39-4-1 to 39-4-13. 
39-1-3. Governor commander in chief-Powers and duties.-The gov-
ernor by virtue of his office shall be commander in chief of the national 
guard and of the unorganized militia, and of any portions of the un-
organized militia which may hereafter be organized. He shall be empowered 
and authorized to issue all such orders, rules and regulations necessary 
to conform the Utah national guard to the National Defense Act in its 
organization, government, discipline, maintenance, training, equipment and 
regulations. He shall appoint and commission all officers and select all 
warrant officers, subject to the provisions of the National Defense Act; 
provided, that any such appointee failing to receive federal recognitio11 
after having been so notified by the national guard bureau, shall revert 
to status occupied before such appointment. He shall determine and fix 
the home station and location of the various units of the Utah national 
guard. He shall provide armories, warehouses, maintenance and repair 
shops, hangars, small arms, artillery and aircraft ranges, camp-sites, con-
centration areas, training facilities, military reservations and arsenals as 
required for organizations of the Utah national guard; and shall furnish 
suitable offices, or office space for regular army personnel assigned to 
duties with the Utah national guard; the expenses of which may be paid 
out of the state military appropriations. 
History: L. 1917, ch. 99, § 3; C. L. 1!)17, 
§ 3828; R. S. 1933 & C. 1943, 54-1-3; L. 
1953, ch. 63, § 1. 
Compiler's Note. 
The 195:l ameuclmeut deleted "except 
when such portions of tlte militia may be 
in the service of the United States" at the 
encl of tile first sentence and ac1c1ec1 the 
remninder of the section. 
Comparable Provisions. 
California Milit. and Vet. Coclc, § 140 
(governor is commander in chief of mili-
tia). 
Idaho Code 19H, § 46-110 (governor is 
commander in chief except of such there-
4 
of as may be at times iu service of United 
States). 
lawn Cocle 1950, § 29 (similar in pur-
port). 
Montana Rev. Codes 1947, § 77-103 (state 
militia. not in service of the United States 
is governed ancl its affairs administered 
by governot·, as commander in chief, 
through adjutant general's department). 
Cross-Reference. 
See also Const. Art. VII, § 4. 
Collateral References. 
11Iilitiae=o7. 
57 C.J.S. Militia § 10. 
STATE MILITIA 39-1-7 
39-1-4. Staff of commander in chief.-The staff of the commander in 
chief shall consist of the adjutant general, the assistant adjutant general 
and such other members as he shall choose from the officers of the national 
guard or active officers of the United States army detailed on duty with 
the militia of the state. The members of the staff shall serve as such without 
pay from the state. 
History: L. 1917, ch. 99, § 3; C. L. 1917, 
§ 3829; L. 1931, ch. 23, § 2; R. S. 1933 & 
C. 1943, 54-1-4. 
Comparable Provision. 
Iowa Code 1950, § 29.17 (staff consists 
of adjutant general, assistant adjutant 
general, and such aides as governor may 
appoint or detail). 
39-1-5. Governor may call into active service.-The governor shall have 
power, in case of insurrection or invasion or imminent war or in case of 
tumult or riot or public disaster, or when it clearly appears that the civil 
authorities are unable to preserve order, or in case of the imminent 
danger of occurrence of any of said events, to order into active service 
the national guard or the unorganized militia or such portions thereof as 
he may deem necessary. In the event it is necessary to order into active 
service any members of the unorganized militia, the governor shall have 
power to adopt such methods as he shall deem most expedient for that 
purpose, and may prescribe and enforce uniform rules for the conduct of 
drafts, appoint all officers necessary therefor, and fix the amount of their 
pay, not exceeding the rate of pay prescribed for the national guard. 
History: L. 1917, ch. 99, § 4; C. L. 1917, Iowa Code 1950, § 29.8 (governor may 
§ 3830; L. 1931, ch. 23, § 2; R. S. 1933 & on1er into service of the state such of its 
C. 1943, 54-1-5. military forces as he may think proper). 
Comparable Provisions. 
California Milit. and Vet. Code, § 143 
(governor may order active militia or 
unorganized militia to serve). 
Idaho Code 1947, § 46-601 (governor's 
authority in state of extreme emergency). 
:Montana Rev. Codes 1947, § 77-lll'i (in-




57 C .. J.S. }filitia § 21. 
39-1-6. Failure to appear on order-Penalty.-Every member of the 
organized militia or the national guard ordered out, or who volunteers or 
is drafted into active service, who does not appear at the time and place 
designated by proper authority -within forty-eight hours after receipt of 
order so to do, or who does not produce a satisfactory certificate of physical 
disability by a licensed physician, shall be taken as a deserter and dealt 
with as military offenders, and shall be tried by court-martial and punished 
as provided by law in such cases. 
History: L. 1917, ch. 99, § 5; C. L. 1917, 
§ 3831; L. 1931, ch. 23, § 2; R. S. 1933 & 
c. 1943, 54-1-6. 
Collateral References. 
}Iilitiae::,:20. 
5i C . .J.S. Militia § 20. 
39-1-7. Muster of unorganized militia.--Members of the unorganized 
militia called into the senice of this state sha 11 be mustered into service 
for such a period, not to exceed the period of one enlistmeHt in the national 
guard, as the governor shall deem necessary. Militia so mustered into 
service shall be organized into units as provided by the rules and regula-
tions governing the regular army of the United States, or as otherwise 
provided by law. 
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History: L. 1917, ch. 99, § 7; C. L. 1917, 
§ 3832; R. S. 1933 & C. 1943, 54-1-7. 
Collateral References. 
Militiae:=>15. 
57 C.J.S. Militia § 21. 
Enlistment or mustering of minors into 
military service, 137 A. L. R. 1467, 142 A. 
L. R. 1099. 
39-1-8. Governor may procla.im martial law.-Whenever the militia or 
any portion thereof, is called into active service, the governor may, by 
proclamation, declare all or any part of any county, city or town in whfoh 
the troops are serving to be under martial law, and wl.Ien the militia shall 
be on active service as herein provided, the commanding officer thereof 
and his subordinates may co-operate with the civil autl.Iorities or take 
entire charge of the situation as in the judgment of the commanding officer 
the exigencies of the case may require. 
History: L. 1917, ch. 99, § 8; C. L. 1917, 
§ 3833; L. 1931, ch. 23, § 2; R. S. 1933 & 
C. 1943, 54-1-8. 
Comparable Provision. 
Idaho Code 1947, § 46-602 (governor may 
clee.lare state, county, or city, or specified 
portion thereof, in which the troops are 
serving, to be in state of insurrection and 
may declare martial law therein whenever 
extreme emergency proclaimed). 
39-1-9. National guard subject to call by United States.-The national 
guard of this state at all times shall be subject to the call of the president 
of the United States, and wl.Ien called into the service of the United States 
shall be governed by the laws and military regulations of the United States 
provided therefor. The national guard and the members thereof shall 
attend such drills, encampments and maneuvers as the president or the 
secretary of war shall direct. The discipline in the national guard shall 
at all times conform to that provided by the laws of the United States. 
History: L. 1917, ch. 99, § 10; C. L. 1917, 
§ 3834; R. S. 1933 & C. 1943, 54-1-9. 
39-1-10. Unorganized militia in service, how governed.-.All unorgan-
ized militia called into service sl.Iall be governed as herein provided for the 
national guard, unless otherwise provided by law. 
History: C. L. 1917, § 3835; R. S. 1933 & 
C. 1943, 54-1-10. 
39-1-11. Civil and criminal liability of members.-Members of the mili-
tia ordered into active service of the state or United States by any proper 
authority shall not be liable civilly or criminally for any act or acts done 
by them in line of duty in pursuance of orders from a superior authority. 
When an action or proceeding of any nature shall be commenced in any 
court by any person against any officer of the militia for any act done by 
such officer in his official capacity in the discharge of any duty under this 
chapter, or an alleged omission by him to do an act which it was his duty 
to. perform, or against any person acting under the authority or order of 
any such officer or by virtue of any warrant issued by him pursuant to law, 
the defendant may require the person instituting or prosecuting the action 
or proceeding to file security for the payment of costs that may be awarded 
to the defendant therein, and if such bond be not filed withrn five days 
after demand therefor, such action shall be dismissed. 
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History: L. 1917, ch. 99, § 11; 0. L. 1917, 




57 C.J.S. Militia § 27. 
Civil and eriminal liability of soldiers, 
sailors, and militiamen, 135 A. L. R. 10, 
147 A. L. R. 1429, 151 A. L. R. 1463, 153 
A. L. R. 1432, 154 A. L. R. 1457, 158 A. L. 
R. 1462. 
Offieers or privates in military serviee as 
"offieers" or "employees" within statute 
waiving state's immunity from liability 
for torts, 1~9 A. L. R. 911. 
39-1-12. Adjutant general-Appointment-Term-Duties.-There shall 
be one adjutant general appointed by the governor, who shall perform 
the duties pertaining to such office. The adjutant general shall be chief 
of staff and shall hold office for a term of six years, unless terminated by 
reason of resignation, disability or by cause to be determined by courts-
martial. The person appointed to such office shall be a citizen of the state 
of Utah and shall meet the requirements provided in section 110, Acts of 
Congress, approved June 3, 1916. He shall be a federally recognized com-
missioned officer of the national guard of the United States with not less 
than ten years commissioned service in the Utah national guard. Active 
service in the armed forces of the United States may be included in this 
requirement provided the officer was a member of the Utah national 
guard when he entered upon such service. An officer will no longer be 
eligible to hold the office of adjutant general after reaching the age of 
sixty-four. He shall perform such duties as are now, or shall hereafter 
be, imposed by the laws of this state and of the United States and by the 
rules and regulations of the department of defense of the United States; 
but if any duties imposed by the statutes of this state at any time hereafter 
conflict with those imposed by the laws of the United States, then the 
duties imposed by the statutes of this state, as far as they conflict, shall be 
abrogated. He shall keep rosters of all active, inactive and retired officers 
and enlisted men of the national guard, and shall keep in his office all 
records, orders, regulations and papers pertaining to the national guard 
and the militia of this state. He shall, when he deems it necessary, at 
the expense of the state, purchase or cause to be printed, and issue to 
members of the national guard or other persons copy of the military law, 
the various orders of the department of defense of the United States and 
such other literature as he shall deem best for the interests of the service. 
He shall cause to be prepared all blanks, books, forms and reports neces-
sary to carry out the provisions of this chapter, but all blanks or forms 
shall be identical, or as nearly so as possible, with those required by the 
department of defense of the United States for use by the regular army 
or national guard. He shall, under the direction of the state armory board, 
have supervision and charge of all the armories, warehouses, maintenance 
and repair shops, hangars, small-arms, artillery, and aircraft ranges, camp-
sites, concentration areas, lands, training facilities and military reservations 
necessary to the military department of this state, and shall be responsible 
for the protection and safety thereof and promulgate regulations for the 
maintenance of order thereon, for the enforcement of such lawful regula-
tions as may be ordered for the operation, repair, care and preservation 
of such facilities and installations belonging to or leased by the state of 
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Utah. He may make such further improvement thereon as the good of the 
service requires. He shall cause to be prepared all blanks, books, forms, 
notices and reports to carry out the provisions of the military laws of this 
state. Such blanks, books, forms, notices and reports shall be identical 
or as nearly so as possible, with those required by the department of de-
fense for use by the armed forces of the United States. He shall make and 
transmit to the federal government the returns required by the laws of 
the United States and submit to the governor a duly certified copy thereof. 
He will superintend the preparation of all returns and reports required by 
the United States from the state of Utah on military matters. He shall 
act as agent for all active, inactive, or retired members of the national 
guard having claims against the United States for pensions, bounty, back 
pay, or disability arising from any war, federal service, or training and 
shall handle such claims without charge. He shall, on or before the 1st 
day of January next preceding the regular session of the legislature, make 
a full and detailed report to the governor of all transactions of his office, 
with the expense thereof, for the preceding two years, and shall report at 
such other times and on such other matters as the governor shall require 
or as he shall deem advisable. 
History: L. 1917, ch. 99, § 12; C. L. 
1917, § 3837; L. 1919, ch. 75, § 2; 1931, 
ch. 23, § 2; R. S. 1933 & C. 1943, 54-1-12; 
L. 1953, ch. 63, § 1. 
Compiler's Note. 
The 1953 amendment increased the term 
of office from four to six years; added re-
quirements to the qualifications for the 
office; added to the duties of the adjutant 
general in connection with the supervision 
of armories and other facilities and in-
stallations, reports to the United States, 
and representation of members of the na-
tional guard having claims; and made 
other changes in the wording. 
Collateral References. 
Militiae=>7. 
57 C.J.S. Militia § 11. 
39-1-13. Adjutant general-As d.isbursing and property officer.-The 
adjutant general shall be disbursing and property officer for the state, 
and shall in time of peace perform the duties of quartermaster-general. 
He shall draw all vouchers or checks for sums expended for military 
purposes, and shall submit a written report of such expenditures, semi-
annually, to the governor. He shall, semiannually, or oftener if he deems 
necessary, report to the governor what service arms, with all accessories, 
field artillery material, engineer, signal and sanitary material, accoutre-
ments, field uniforms, clothing, equipage, publications, and military stores 
of all kinds, including public animals, are necessary to arm, uniform and 
equip for field service the national guard of this state. Upon receipt of 
such report it shall be the duty of the governor to requisition such prop-
erty from the United States. He shall also furnish to the governor, from 
time to time, a list of stores, supplies, material of war and military publica-
tions furnished to the army, which he shall deem it advisable to purchase 
for the use of the national guard. 
History: L. 1917, ch. 99, § 12; C. L. 1917, 
§ 3837; R. S. 1933 & C. 1943, 54-1-13. 
39-1-14. Adjutant general-Drawing vouchers for pro,perty damage.-
The adjutant general shall, with the approval of the governor, draw 
vouchers on the state appropriation for the national guard, payable to 
8 
STATE MILITIA 39-1-18 
the Cnited States, to con~r any damage to the United States property 
charged to the state, when such damage shall have been properly ad-
judged to be payable by the state. 
ffistory: L. 1917, ch. 99, § 12; C. L. 1917, 
§ 3837; R. S. 1933 & C. 1943, 54-1-14. 
39-1-15. Adjutant general-Disposition of unserviceable property.-
All military property of the state, whicl1 after proper inspection shall he 
found unserviceable, shall, under the direction of the governor, be dis-
posed of by foe arljurnnt general at puhlie or private sale as he may 
deem advisable; provided, that where such property shall be deemed by the 
i11speet ing offieer to exeeed $50 in value, suel1 sale shall be made after ten 
days' notice in a newspaper published in the county ·where such sale is to 
lw made; and if sueh unserviceable property sliall be fonnd by the inspet·t-
ing officer to be of no actual value, it shall be destroyed under the direction 
of the adjutant general. 
History: L. 1917, ch. 99, § 12; C. L. 1917, 
§ 3837; R. S. 1933 & C. 1943, 54-1-15. 
39-1-16. Adjutant general-Rendering accounts.-Tbe adjutant general 
shall from time to time, render a true account to the governor of the 
sales made by him, and, under the direction of the governor, expend the 
proceeds of the same for other military property. 
History: L. 1917, ch. 99, § 12; C. L. 1917, 
§ 3837; R. S. 1933 & C. 1943, 54-1-16. 
39-1-17. Adjutant general-Custodian of military trophies.-The ad-
jutant general shall have charge of, aud shall carefully preserve, the colors, 
flags, gnidons and military trophies of war belonging to the state, and 
shall not allow the same to be loaned out or removed from their proper 
places of deposit, and shall also be the custm1ian of and preserve all mili-
tary documents and records of every nature, which may be placed in his 
cbargc, relating to the lndian wars within the st.ate or wars in which the 
United Statt's has participated. 
History: L. 1917, ell. 99, § 12; C. L. 1917, 
§ 3837; R. S. 1933 & O. 1943, 54-1-17. 
Cross-Reference. 
Indian war records, Title 63. 
39-1-18. Assistant adjutant general-Officer for permanent duty as 
personnel offioer-Salary.-The adjutant general with the approval of the 
goveruor ma.v detail one commissioned officer of the national guard for 
permanent duty at his office as the assistant adjutant general. He shall 
be a federally recognized commissioucd oiliccr of the rtah national guard 
with not less than five years military service in the armed forces of the 
state of Utah or of the United StateR, at least three of which sliall have 
been commissioned in the national guard of Utah and who shall have 
reached the grade of 1ield offieer. He shall hold office at the pleasure of the 
adjutant general. The assh,tant adjutant general shall receive a salary 
of $7,500.00 per year. He shall devote all of his time during offiee hours 
of the military department to the duties of his office. The adjutant general, 
with the approval of tlie governor, may detail one officer of tl1e Utah 
national guard for permanent duty as the personnel officer. He shall be a 
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fedn·ally reeognized commissioned officer of the Utah national guard with 
not less than three years military service in the armed forces of the state 
of Utah or of the United States, oue of which shall haYe been commissioned 
in the national guard of Utah. He shall hold office at the pleasure of the 
adjutant general. 'l'he personnel officer shall receive a salary of $6,000.00 
per year. The duties of the personnel officer shall be such duties as the 
adjutant general may direct, to include the normal duty of a staff G-1 
and G-2. Ile shall function as a state recruiting officer and also as a state 
public n~lations officer and shall devote all of his time during the office 
hours of the military department to the duties of his office. 
History: L. 1917, ch. 99, § 12; C. L. 1917, 
§ 3837; R. S. 1933 & C. 1943, 54-1-18; L. 
1953, ch. 63, § 1; 1955, ch. 64, § 1; 1957, 
ch. 69, § 1. 
Compiler's Notes. 
Tllo 1953 amendmeut enlarged tlie pro-
visions of this section and added provi-
sions eoneerning the personnel officer, 
Tl,e 1955 amendment raised the salary 
of the assistant adjutant general fro1;1 
$5,500 to $6,500. 
The 1957 amendment increased the sal-
ary of each ofileer $1,000. 
39-1-19. Clerical assistance.-The adjutant general may employ such 
elerical assistanee as shall be neeessary to perform the duties of his offiee 
and such clerical assistanee shall also be available for use in any state 
office held by the adjutant general. 
History: L. 1917, ch. 99, § 12; C. L. 1917, 
§ 3837; R. S. 1933 & C. 1943, 54-1-19. 
39-1-20. Repealed. 
Repeal. 
'l.'his section (L. 1917, ch. 99, § 12: C. L. 
1!)17, § 3837; R. S. 1933 & C. 1943, 54-1-20), 
relating to the detailing of enlisted men to 
permanent duty, "'as repealed by Laws 
J 955, ch. 46, § 1. 
39-1-21. Adjutant general-Salary-Bond.-The adjutant general shall 
receive a salary of $9,000.00 per year. He shall give an official bond to 
the state in the penal sum of $10,000.00 to cover all duties imposed and 
offices conferred by law or authority on the adjutant g@eral. He shall 
devote all of his time during the office hours of the military department 
to the duties of his office. 
History: L. 1917, ch. 99, § 12; C. L. 
1917, § 3837; R. S. 1933, 54-1-21; L. 1941 
(2nd S. S.), ch. 11, § 1; C. 1943, 54-1-21; 
L. 1953, ch. 63, § 1; 1955, ch. 64, § 1; 1957, 
ch. 69, § 1. 
Compiler's Notes. 
The 1941 amendment deleted the ,vorrl 
"at" after the -word "examiners'' in the 
fiI·Rt sentene,o ancl raiciod the salary of the 
tu1jutant general from $2,000 to $4,000. 
The Hl5H amendment increased the sal-
ary to $6,000 and addo,1 the last sentence. 
'rhe Hl55 arnemlment increased the sal-
:uy to $7,.500. 
The 1957 amendment increased the sal-
ary to $fl,OOO. 
Collateral References. 
".\JilitiaG=:>11. 
57 C.J.S. Militia § 14. 
39-1-22. Caretakers.-The adjutant general may when neeessary, with 
the approval of the governor, employ such custodians, assistants and 
common labor as may be necl~ssary to maintain the property, both state 
and federal, urnler his care in a proper state of repair. 
History: L. 1917, ch. 99, § 12; C. L. 1917, Collateral References. 
§ 3837; R. S. 1933 & C. 1943, 54-1-22. MilitiaG=:>7. 
57 C.J.S. Militia § 11. 
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39-1-23. Seal of adjutant general.-'f'l1e seal of the adjutant general 
shall be circular in form, containing an inner eircle; within the inner circle 
shall be a shield with "Utah" impressed thereon, and between the circles 
shall be impressed "National Guard, Adjutant General." 
History: L. 1917, ch. 99, § 12; C. L. 1917, 
§ 3837; R. S. 1933 & C. 1943, 54-1-23. 
39-1-24. Assistant adjutant general.-Tlie assistant adjutant general 
shall serve in the office of the adjntant general, and aid him by perform-
ing such duties as the adjutant general may assig·n to him. In the absence 
or disability of the adjutant general he shall perform the duties of the 
adjutant general. 
History: C. L. 1917, § 3839x, added by L. 
1931, ch. 23, § 3; R. S. 1933 & C. 1943, 54-
1-24. 
39-1-25. Disbursing and property officer for United States.-The gov-
ernor shall designate an officer of the national guard, subject to the 
approval of the secretary of war, as property and disbursing officer of the 
United States for Utah. Such officer shall have had actual service in the 
forces of the United States or the national guard, and have knowledge of 
army administration. Such officer shall receive and accou11t for all funds 
and property belonging to the United States in the possession of the 
national guard, and shall make such returns and reports concerning the 
same as may be required by the secretary of war. Such officer shall 
render, through the war department, such accounts of federal funds in-
trusted to him for disbursement as may be required by the treasury de-
partment. Before entering upon the performance of his duties as property 
and disbursing officer he shall be required to give good and substantial 
bond to the United States, the amount thereof to be determined by the 
secretary of war, for the faithful performance of his duties, for the safe-
keeping and proper disbursing of the federal property and funds intrusted 
to his care. 
History: C. L. 1917, § 3839xl, added by 
1931, ch. 23, § 3; R. S. 1933 & C. 1943, 
Compiler's Note. 
This section was 
Laws 1919, ch. 75, § 1. 
enacted by 
is no history 
of the section having been repealed there-
after. In 1931, the legislature by ch. 23, 
§ enacted this section as above compiled 
described in history line cite<l to text. 
The section identical with the exception 
of very minor changes in phraseology. 
39-1-26. Assistant quartermaster-general.-The adjutant general may 
have an asistant quartermaster-general, of grade designated by the gover-
nor, ·who shall perform such duties as may be specified by the adjutant gen-
eral. 
History: C. L. 1917, § 3839x2, added by 
L. 1931, ch. 23, § 3; R. S. 1933 & C. 1943, 
54-1-26. 
39-1-27. Bonds of a.ccountable officers.-.AJl accountable and/or re-
sponsible officers of the militia shall give good and sufficient bonds to the 
state of l:"tah, in such form and amount as the adjutant general shall 
determine, conditioned for the faithful performance of their duties. If 
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surety-company bond be required to be given, the premium therefor shall 
be paid out of the fund appropriated for the national guard. The adjutant 
general may require a new bo11d to be given, if in his opinion the surety 
upon any existing bond has become insufficient. 
History: C. L. 1917, § 3839x3, added by 
L. 1931, ch. 23, § 3; R. S. 1933 & C. 1943, 
54-1-27. 
39-1-28. Loss of property-Liability.-Whenever it shall have been 
finally determined in the manner provided by law or regulation, by action 
of the war department, that the loss, damage or destruction of federal prop-
erty for which any officer shall be responsible or accountable shall have 
been occasioned by or through the failure of any officer to perform the 
duties required of him by law or regulation; or when it shall have been 
finally determined, in the case of state property, by the adjutant general 
that any state property for which any officer shall be accountable or re-
sponsible shall have been lost, damaged or destroyed by or through the 
failure of any officer to perform the duties required of him by law or regu-
lation, such determination by the war department or adjutant general, as 
the case may be, shall be prirna facie evidence against such officer and his 
sureties of such failure, and the record of such determination, properly 
authenticated under the seal of the adjutant general, shall be admissible 
in evidence for the purpose of establishing such failure and such determina-
tion in any action against any offieer and/ or his sureties. 
History: C. L. 1917, § 3839x4, added by 
L. 1931, ch. 23, § 3; R. S. 1933 & C. 1943, 
54-1-28. 
39-1-29. Organization of national guard controlled by federal law.-
The organization of the national guard, including the composition of all 
units thereof, shall be such as is or may hereafter be prescribed for this 
state by federal law. The location of units including headquarters shall, 
when not otherwise prescribed by federal law, be fixed by the governor on 
the recommendation of the adjutant general. 
History: L.1917, ch. 99, §15; C. L. 1917, 




57 C.J.S. Militia § 7. 
39-1-30. Officers of national guard-Commissions.-All officers of the 
national guard shall be appointed by the governor, subject to the approval 
of the secretary of war, or subject to such approval as shall be prescribed 
by the laws of the United States or rules or regulations thereof governing 
the national guard. No officer shall be commissioned unless he shall success-
fully pass such tests, both physical and mental, as shall be prescribed by 
the secretary of war, nor shall any officer be commissioned unless he shall 
have taken the oath prescribed by the laws of the United States, shall be 
over twenty-one years of age, a citizen of the United States, and shall 
have been selected from one of the following classes: Officers or enlisted 
men of the national guard; officers on the reserve or unassigned list of 
the national guard; officers active or retired, or former officers of the 
United States army, navy, marine corps or national guard; graduates from 
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the service of the United States military and naval academies, or graduates 
of sehools, i~olleges and universities where a course in military science, as 
prescribed by the ·war department of the United States, is taught under 
the supervision of an officer of the regular army; and, for the technical 
brandies and i:;taff corps or departments, snrh other civilians as may be 
especially qualified for duty therein; provided, that officers appointed 
to staff corps or uepartments, or other staff positions, including officers 
of the pay, insprction, s11bsiste1we au<l medical departments, sl1all have 
had previous military experience, and shall hold their positions until they 
shall have reaehed the age of sixty-four years, nnkss separated therefrom 
prior to that time by reason of resignation, disability, or for other causes 
to be determined by a court-martial or other legally organized board con-
Vlined for that pnrposr, and vacancies nmong said officers shall be filled by 
appointment as provided in this section. 
History: L. 1917, ch. 99, § 15; 0. L. 1917, 




r.1 c . .r.s. Militb § 11. 
Officers, 36 Am. ,for., 
seq. 
Military ~ 50 et 
hwompatibility of oflh,es of judge and 
national guaril offieer, 26 A. L. R. 143. 
Incompatibility of ofil<'es or positions iu 
the military, and in the civil servfo!', 132 
.A. L. R. 254, 142 A. L. R. 15li, 14.7 A. L. 
R. 1419, 148 A. L. R. 1399, 150 A. L. R. 
1444. 
39-1-31. Commissions to officers-Relative rank.-Commissions shall be 
issued under the seal of the adjutant general, signed by the governor and 
countersigned by the adjutant general. They may be vacated in such 
manner as is now or shall hereafter be provided by la\\' iu regard to com-
missions of the regular army and the national guard of the United States. 
The relative rank of officers of the same grade shall be Jet.ermiued by 
leugth of service in that grade, whether continuous or not, and if the length 
of service of two or more officers is the same, their rank shall be determined 
by lot. 
History: L, 1917, ch, 99, § 15; C. L. 1917, 
§ 384.8; L. 1931, ch. 23, § 2; R. S. 1933 & O. 
i943, 64-1-31. 
39-1-32. National guard-Enlistment-Quali:fications-Discharge.-Any 
male between the ages of eighteen and forty-five years, who is a citizen 
of the United States or who has declared his intention to become a citizen, 
not prohibited by the laws of the state or of the United States, may be 
enlisted in the national guard, subject to such physical and other examina-
tions as may be prescribed by the secretary of war. All persons herein 
named who shall enlist in the national guard shall take and subscribe the 
oath provided by the laws of. the "Cnited States, and upon so doing shall 
become members of the national guard for such period as may be pre-
scribed by the laws ol' the United States, unless sooner discharged. En-
listed men may be discharged as provided by the laws of the United States 
and regulations of the war department. 
History: L. 1917, ch. 99, § 17; C. L. 1917, 




Automohile liMuse plates, National 
guard members, 11-1-44. 
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Collateral References. 
Mili tia<P8. 
57 C.J.S. Militia § 12. 
Enlistment or mustering of minors into 
military service, 137 A. L. R. 1467, 141 A. 
L. R. 1512, 142 A. L. R. 1099, 153 A. L. R. 
1420. 
Selective Training and Service Acts, 129 
A. L. R. 1171, 137 A. L. R. 1183, 141 A. L. 
R. 1513. 
39-1-33. Noncommissioned officers.-The appointment and reduction of 
noncommissioned officers shall be made in the same manner as in the regular 
army of the United States. 
History: L. 1917, ch. 99, § 25; C. L. 1917, 
§ 3850; R. S. 1933 & C. 1943, 54-1-33. 
Collateral References. 
Militia<P7. 
57 C.J.S. Militia § 11. 
39-1-34. Excuse from drill-Furloughs.-Unless otherwise provided by 
the laws of the United States or the regulations of the war department, the 
commanding officer of any troop, battery or other unit shall have power, 
for good and sufficient reason, to excuse members of his organization from 
attendance at drill; he shall also have power to grant furloughs and leaves 
of absence, by and with the consent of the adjutant general. 
History: L. 1917, ch. 99, § 26; C. L. 1917, 
§ 3851; R. S. 1933 & C. 1943, 54-1-34. 
39-1-35. State employees in service-Care of dependents.-All state 
employees who are or shall become members of the national guard of this 
state shall be allowed full pay for all time spent on duty at annual 
encampments or rifle competitions or other duties in connection with the 
national guard not in service and such time shall not be deducted from any 
vacations such employees may be entitled to. If the national guard of this 
state is called into the service of the state or the United States, the state 
shall provide for the dependents of state employees who are enlisted 
members of the national guard so called into service. The board of exam-
iners shall cause an examination to be made into the merits of all cases 
of alleged dependency, and upon finding that any mother, father, grand-
father, grandmother, wife, sister, brother or child of such member of the 
national guard, or any or either of them, are dependent upon such member 
for support, the board of examiners shall determine the amount to be paid 
by the state to any such dependent, and shall cause the state auditor to 
draw his warrant on the state treasurer for such sum in favor of such 
specific and determined dependents, payable out of any amounts available 
for military purposes or for the maintenance and support of the national 
guard. If there are not sufficient funds available to pay for the necessary 
support of all the dependents determined and specified by the board of 
examiners, the funds available shall be prorated among the dependents 
specified by the board of examiners. The board of examiners in specifying 
the amounts to be paid to such dependents may provide for a payment 
on a weekly or monthly basis and on such conditions as it may deem best 
in each particular case. 
History: L. 1917, ch. 99, § 27; C. L. 1917, 
§ 3852; L. 1931, ch. 23, § 2; R. S. 1933 & 
C. 1943, 54-1-35. 
Collateral References. 
Militia<P2. 
57 C.J.S. Militia § 2. 
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130 A. L. R. 774, 137 A. L. R. 451, 142 
A. L. R. 1514. 
Soldiers' and Sailors' Civil Relief Act 
as affecting matrimonial actions, 54 A. L. 
R. 2d 390. 
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39-1-36. Interference with enlistments.-A person who either by himself 
or with another willfully deprives a member of the organized militia of 
this state of his employment, or prevents by himself or with another such 
member being· employed, or obstructs or annoys such member or bis e·m-
ployer in his trade, business or employment because he is such member, or 
dissuades any person from enlisting in the organized militia by threat 
or injury to him in his employment, trade or business, in case he shall so 
enlist, is guilty of a rnisdemeanor and shall be fined in a sum not exceed-
ing $100, or imprisoned in the county jail not more than thirty days, or 
both. 
History: C. L. 1917, § 3852xl, added by 




57 C.J.S. Militia § 12. 
39-1-37. Military duties defined.-Participation in public ceremomes 
and parades and other duties in the service of the state shall be deemed 
military duties of the national guard, and when participated in by the 
national guard, or any portion thereof, under instructions of the com-
mander in chief, the expenses aud pay incident to the service of the state 
shall be allo\ved by the proper auditing officers from the state appropria-
tion for the support of the militia. 
History: L. 1917, ch. 99, § 30; C. L. 1917, 
§ 3855; R. S. 1933 & C. 1943, 54-1-37. 
Collateral References. 
Militiacg::;:,5_ 
57 C.J.S. Militia § 4. 
39-1-38. Military rules and regulations.-The commander iu chief may 
establish and prescribe such rules and regulations, forms and precedents, 
not inconsistent with law, or such regulations governing the national 
guard promulgated by the president of the United States, as he may deem 
proper for the use, government and instruction of the national guard, 
and to carry into full effect the provisions of law relative thereto. Such 
rules and regulations, forms and precedents shall, from time to time, 
be revised as may be deemed necessary, ancl shall be promulgated in 
orders and compiled in such form as may be deemed advisable for the 
information of the national guard. The forces organized as prescribed 
in this chapter shall be considered in the actual service of this state, and 
the members thereof shall be subject to military rules and regulations, 
and all military offenses prescribed therein, such as disobedience of orders, 
nonattendance at drill, assemblies, parades, reviews or encampments, or 
neglect or nonperformance of such other duties as they may be lawfully 
called upon to perform or conduct, to the prejudice of good order and 
military discipline, shall be considered, and they are hereby declared to 
be, offenses against the general police regulations of the state, and shall 
be punished by fine or imprisonment, or both, as hereinafter provided. 
History: L. 1917, ch. 99, § 31; C. L. 1917, 
§ 3856; L. 1931, ch. 23, § 2; R. S. 1933 & 
C. 1943, 54-1-38. 
Collateral References. 
Mili tiae:::>3. 
57 C.J.S. Militia § 7. 
39-1-39. Orders for duty-How served.-Orders for duty may be oral 
or written. Officers and enlisted men may be warned for duty as follows: 
Either by stating the substance of the or<ler or by reading the order to 
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the person warned, or by delivering a copy of such order to such person, 
or by leaving a copy at his last known place of abode or business, or by 
mailing it to the post office nearest thereto. Sueh warning may be given 
by an officer or noncommissioned officer. In case any enlisted man warned 
for duty fails to appear for duty, the officer or noncommissioned officer 
giving such notice or warning shall make a return thereof, containing the 
name of the person warned, and the time, place and manner of warning, 
if required by the officer issuing the order; such return may be verified by 
his oath, which may be administered by any commanding officer, and 
such verified returns shall be evidence on the trial of any person returned 
as a delinquent of the facts therein stated. 
History: L. 1917, ch. 99, § 32; c. L. 1917, Collateral References. 
§ 3857; R. S. 1933 & C. 1943, 54-1-39. Militia0=>2. 
57 C.J.S. Militia § 7. 
39-1-40. Military offenses-Courts-martial.-All military offenses under 
the articles of war of the United States, and under the rules and regu-
lations which may from time to time be made and published in accordance 
therewith, shall be, and they are hereby declared to be offenses against 
the military laws of this state, and offenders against the same shall be 
tried by courts-martial and punished as therein provided. Courts-martial 
shall be constituted as provided by the laws of the United States or the 
military rules and regulations thereof, and of three kinds, namely : 
general courts-martial, special courts-martial, and summary courts-martial, 
and in addition there may be boards of inquiry and efficiency as herein 
provided. They shall be constituted like and have cognizance of the 
same subjects and possess the same powers as similar courts provided by 
the laws and regulations governing the United States national guard not 
in the service of the United States. And the proceedings of courts-martial 
of the national guard shall follow the form and modes of procedure pre-
scribed for similar courts. All punishments and sentences adjudged, found 
or imposed by a courts-martial, unless otherwise provided for in the sen-
tence or punishment itself, shall be executed by the civil authorities the 
same as if the sentence or punishment had been imposed by a judge of a 
civil court in a criminal case. A certified copy of the judgment ren-
dered and sentence imposed by the court-martial certified to by the 
judge advocate or the president of the court-martial rendering judgment 
and imposing sentence shall be filed in the office of the proper civil 
authorities, and the same shall be docketed and filed in a special docket 
kept for that purpose. If the sentence imposed by the court-martial is a 
sentence involving a fine less than $299 or less than six months' imprison-
ment in the county jail or both such fine and imprisonment, the certified 
copy of the judgment and sentence shall be filed in the city or justices' 
court within whose precinct or jurisdiction the court-martial ,vas held. 
If the fine imposed is more than $299, or the imprisonment more than six 
months in the county jail, or imprisonment for more than six months in 
any jail or penitentiary, the certified copy of the judgment and sentence 
shall be filed in the office of the clerk of the district court of the county 
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copy of judgment an<l se11te11ce 1he same shall he do('kc1cd as alrnve speci-
fied an<l <execution shall issue thereon the same as in a crirni1ial j11dgment 
tried in 1 he civil courts. 
History: L. UJ17, ch. !.HJ, § 33; C. L. l!J17, 
§ 3858; L. l!J31, ch. 23, § 2; R. S. l!J33 & 
C. 1943, 54-1-40. 
Cross-Reference. 




:i7 C . .T.S. Militi:t § ~U. 
Tu1ilit:irv trihun:ils. court-rnartials, :JG 
An1. Jnr.,~ l\.lilit.ar,y §87 ct seq. 
Hevi<:w !,y ci,·il ,•ourts of ronrt-marti:tl 
eoavictious, lG A. J;, H, :2il :1s1. 
39-1-41. Courts-martial-Pleadings and process.-1\' o s<•11frn,•c of dis-
missal from the service or dishonorable discharge imposed ll~- a court-
martial shall be executed until approved by the governor. Presicknts oI 
courts-martial and suurnrnry-court officers shall have pcl\n~r to issue war-
rants to arrest accused persons and to bring them before the court for 
trial whenever such persons shall have disobeyed an order in writing from 
the convening authority to appear before such court, a cop~- of the drnrgc 
or charges having been delivered to the accused ,Yith such onlc•r; and 
shall have power to issue subpoenas arnl subpoenas dnc,•s tecnm, and to 
enforce by attachment attendance of ,vitnesses and the production of 
books and papers, and to sentence for a refusal to be s\\·orn or to answer 
as provided in actions before civil courts; and sueh C()nrt s shall have 
power to issue process in any county within the state. 
History: L. 1917, ch. 99, § 34; C. L. 1917, 
§ 3859; R. S. 1933 & C. 1943, 54-1-41. 
Collateral References. 
:Militia e=:n. 
fi7 C.J.S. Militia § 2:"i. 
Power and procedure to coin-enc. 36 A.m. 
J ur., Military § 90. 
39-1-42. Fines-Disposition of.-All fines collected under the pro,-i-
sions of this chapter and the regulations goYerning the national guard of 
the United States, unless their disposition is otherwise proYided for by 
law, shall be paid to the captain or treasurer of the organization of ·which 
the delinquent is a member for the benefit of the military fund of the 
organization, or, if sueh delinquent is a member of the staff. to the state 
treasurer for the credit of the military fund. 
History: L. 1917, ch. 99, § 35; C. L. 1917, 
§ 3860; R. S. 1933 & C. 1943, 54-1-42. 
Collateral References. 
:Militia<:l=20. 
57 C.J.S. Militia § 2-±. 
39-1-43. Courts of inquiry,-A court of inquiry to examine into the 
nature of any transaction or accusation or imputation against any officer 
or soldier of the national guard may be ordered by the president of the 
United States, the governor of this state or by any commanding officer 
of the national guard, but a court of inquiry shall not be ordered by any 
commanding officer except upon a request of the officer or soldier ·whose 
eonduet is to be inquired into, and sueh court shall be constituted like and 
have cognizance of the same subject and possess the same po·wers as 
similar courts provided for by the laws and regulations gonrning the 
army of the United States, and the proceedings of courts of inquiry of 
the national guard shall follow the form and modes of procedure pre-
17 
39-1-44 MILITIA AND ARMORIES 
scribed for similar courts. A court of inquiry and the recorder thereof 
shall have the same power to summon and examine witnesses as is given 
to courts-martial of the national guard and the trial judge advocate thereof. 
History: C. L. 1917, § 3860xl, added by 




57 O.J.S. Militia § 7. 
39-1-44. Members of military courts exempt from liability.-No action 
or proceeding shall be prosecuted or maintained against a member of a 
military court or officer, or person acting under its authority or review-
ing its proceedings, on account of the imposition, approval or execution 
of any sentence, or the imposition or collection of a fine or penalty, or 
the execution of any warrant, writ, execution, process or mandate of a 
military court. 
History: L. 1917, ch. 99, § 36; C. L. 
1917, §§ 3861; R. S. 1933 & C. 1943, 54-1-44. 
Collateral References. 
Militia(o;::::,21. 
57 0.J.S. :.'\f.ilitia § 25. 
39-1-45. Jurisdiction presumed.-'l'he jurisdiction of the courts estab-
lished by this chapter shall be presumed, and the burden of proof shall 
rest on any person attacking such jurisdiction in any action or proceeding. 
History: L. 1917, ch. 99, § 37; C. L. 1917, 
§ 3862; R. S. 1933 & C. 1943, 54-1-45. 
39-1-46. Arsenal-Military supplies-Loss.-'l'he governor is hereby au-
thorized to provide an arsenal for the storage of arms, equipment and 
military supplies. Military supplies shall be issued upon requisition of the 
officer requiring the same. Military supplies for the respective organiza-
tions shall be issued to and receipted for by the commanding officer thereof, 
who shall be responsible to the state for the care and preservation of the 
same. Commanding officers shall be responsible to this state for the 
money value of all property issued to them, which may be lost by reason 
of carelessness and negligence upon their part. 
History: L. 1917, ch. 99, § 38; C. L. 1917, 
§ 3863; L. 1931, ch. 23, § 2; R. S. 1933 & 
C. 1943, 54-1-46; L. 1953, ch. 63, § 1. 
Compiler's Note. 
The 1953 amendment deleted "at the 
state capitol" following the word "arsenal" 
in the first sentence. 
Collateral References. 
::\filitia(o;::::,17. 
57 0.J.S. Militia § 18. 
39-1-47. Military property exempt from civil process.-All military 
property issued to or owned by members of the national guard shall be 
exempt from all civil process. 
History: L. 1917, ch. 99, § 39; C. L. 1917, Collateral References. 
§ 3864; R. S. 1933 & C. 1943, 54-1-47. Militia<&=:>2. 
57 O.J.S. Militia § 7. 
39-1-48. Wrong·ful use - Penalties. -Arms, ordnance, quartermaster's 
stores, camp equipment and other military property, whether the property 
of the United States or of this state, for tl1e purpose of this section 
shall be deemed the property of the state, and shall be used only in the 
discharge of military duties. Any member of the national guard who 
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emb<czzles, misapplies, disposes secrets, removes, all(l retains in his 
possession without authority, or who willfully injures or destroys such 
property, or fails to produce the same or its equivalent when so ordered, 
is guilty of a misdemeanor and subject to trial by court-martial, or by 
any civil court in any county where the accused may be found; and shall 
be fined in a sum double the value of the property involved, together with 
the cost of prosecution, and in default of payment thereof, shall be im-
prisoned not less than one nor more than three months in the of the 
county -where the offense was committed, or where the court is held. Any 
person not a member of the national guard, who knowingly and willfully 
receives in pawn or pledge, or who purc•.bases or otherwise acquires, or 
has in his posses,;ion and refuses upon demand to deliver, any irnch 
property is guilty of a misdemeanor, and upon eonviction by any civil 
court of competent jurisdiction shall be punished by a fine not exceeding 
$299 or by imprisonment not to exceed three months in the county jail, 
or both such fine and imprisonment. Ko exemption shall be allowed on 
execution issued for the collection of such fines. So much of the money 
assessed in the cases aforesaid as may be necessary shall be paid to the 
adjutant general to enable him to replace by purchase the articles of 
property involvecl in the prosecution, and the remainder shall be paid 
into the state treasury and placed to the credit of the military fund. 
History: L. 1917, ch. 99, § 40; C. L. 1917, 
§ 3865; L. 1931, ch. 23, § 2; R. S. 1933 & 
C. 1943, 54-1-48. 
Collateral References. 
l\Iilitia.(§;;::ol3. 
57 C .. J.S. Militia § 17. 
39-1-49. Grounds for drills and rendezvous-Policing.-Thc command-
officer of any parade, review or drill, and the officer of any rendezvous, 
may cause the ground selected for that purpose to be marked or desig-
nated in such manner as not to obstruct the passage of travelers on any 
public highway, and prohibit the entrance thereon of all unauthorized 
persons; he may also prohibit and prevent the sale or use of all spiritous 
liquors, wine, ale vr beer, the holding of huckster or auction sales, and 
all gambling within the limits of such encampment or within such limits, 
not exceeding one mile therefrom, as he may prescribe, and he may abate 
as a nuisance any such traffic within the prescribed limits. Every person 
who willfully disobeys the orders of auy commanding officer made under 
the provisions of this section, and every person who interrupts, molests 
or immlt,;, by a bnsive words or behavior, any officer or enlisted man while 
in the performance of any duty, or when he is on his way to or from the 
place of the performance of any duty, or who attempts by mean,; of any 
threat or violence, coercion or advice to deter or prevent any officer or 
enlisted man from performing any lawful duty, or who knm-vingly 
by use of force or violence, such member iu the performance of any duty, 
is guilty of a misdemeanor, and shall be punished by a fine 1rnt exceeding 
$100 or by imprisonment iu 1:hc county jail not <'xeeeding three months. 
Any person violating' the provisions of this section may be immediately 
pnt under arrest and turned over to the ei-dl authorities for punishrncmt, 
or kept under arrest and confinement at the discretion of the command-- .. 
ing officer of the forces engaged in the performance of such duty until 
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the setting of the sun of the day succeeding that on which the offense 
was committed. 
History: L. 1917, ch. 99, § 41; C. L. 1917, 




57 C.J.S. Militia § 7. 
Compensation for property confiscated or 
requisitioned during war, 142 A. L. R. 
1503. 
39-1-50. Military offenses-Duty of county attorney.-It is hereby 
made the duty of the county attorney of each county wherein any of the 
offenses punishable by fine or imprisonment mentioned in this chapter 
have been committed, or wherein the accused has been arrested, unless a 
court-martial has jurisdiction of the offense, to prosecute the accused 
person at the expense of the state. 
History: L. 1917, ch. 99, § 42; C. L. 1917, 
§ 3867; R. S. 1933 & C. 1943, 54-1-50. 
Collateral References. 
Militia@=20. 
57 C.J.S. § 20. 
Crimes and offenses, 36 Am. Jur., Mili-
tary § 121. 
39-1-51. Pay of militia.-When called into the service of the state and 
not in the service of the United States, the members of the national guard 
shall receive the same pay and allowance as members of the regular army 
of like rank and length of senice. In addition to the above pay, officers 
and enlisted personnel shall receive one ration per day; provided, that this 
state shall make no payments to members of the national guard in the 
case of service for which the United States government makes payment. 
History: L. 1917, ch. 99, § 43; C. L. 1917, 
§ 3868; L. 1919, ch. 75, § 3; 1931, ch. 23, 
§ 2; R. S. 1933 & C. 1943, 54-1-51; L. 1953, 
ch. 63, § 1. 
Compiler's Note. 
The 1953 amendment rewrote the first 




57 C.J.S. Militia § 14. 
39-1-52. Encampments.-Encampments of the national guard shall be 
such as may be provided for by the secretary of war under authority of 
Congress. The cost of maintenance, transportation and subsistence, and 
other expenses of such encampments and maneuvers, shall not be paid by 
the state, but as provided for by Congress. 
History: L. 1917, ch. 99, § 43; C. L. 1917, 
§ 3868; L. 1919, ch. 75, § 3; R. S. 1933 & 
C. 1943, 54-1-52. 
Collateral References. 
Militia@=16. 
57 C.J.S. Militia § 19. 
39-1-53. Companies not to leave state.-K o military company, unless 
called into the service of the United States, shall leave the state with 
arms and equipment without the consent of the commander in chief, and 
any person causing any company to so leave the state is guilty of a 
misdemeanor. 
History: L. 1917, ch. 99, § 45; C. L. 1917, Collateral References. 
§ 3870; R. S. 1933 & C. 1943, 54-1-53. Militia@=2. 
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39-1-54. Privilege from arrest.-The members of the national guard 
shall in all cases, except for treason, felony or breach of the peace, be 
privileged from arrest during their attendance at drill, parades and en-
campments, and in going to and returning from the same. 
History: L. 1917, ch. 99, § 46; C. L. 1917, Exemption of member of armed forces 
§ 3871; L. 1931, ch. 23, § 2; R. S. 1933 & from service of civil process, 137 A. L. R. 
C. 1943, 54-1-54. 1372, 142 A. L. R. 1507. 
Collateral References. 
Militia<P2. 
57 C.J.S. Militia § 7. 
39-1-55. Courts-martial-Power to issue process.-Presidents of courts-
martial and boards of inquiry and efficiency shall have power to issue 
warrants to arrest accused persons and to bring them before the court 
for trial whenever such persons shall have disobeyed an order in writing 
from the convening authority to appear before such court or board, and 
to issue subpoenas and subpoenas duces tecum, and to enforce by attach-
ment attendance of witnesses, both civil and military, and to require the 
production of all books and papers, and to sentence for refusal to be 
sworn or to answer as provided in actions before civil courts. All of such 
courts shall have power to take or cause to be taken the deposition of 
witnesses to the same extent as the district courts of this state and such 
military courts and boards shall have the same authority to enforce obedi-
ence to subpoenas as is possessed by said district courts. 
History: C. L. 1917, § 3872xl, added by Collateral References. 
L. 1931, ch. 23, § 3; R. S. 1933 & C. 1943, Militia<P21. 
54-1-55. 57 C.J.S. :VIilitia § 25. 
Military tribunals, courts-martial, 36 
Am. Jur., Military § 87 et seq. 
39-1-56. Execution of judgments.- ·whenever the sentence of a general 
court-martial shall include a fine, and such sentenee shall have been ap-
proved by the officer ordering such court, the adjutant general shall issue 
a warrant for the collection of such fine, directed to the sheriff or any 
constable of the county wherein the person ag·ainst whom such fine is im-
posed resides, and such officer shall collect such fine in the same manner 
as he is authorized to collect debts in civil snits, and he shall make re-
turns within twenty days after receiving the same to the adjutant general. 
In default of the payment of such flue, or if the officer executing such 
warrant shall certify that there is no property of the defendant out of 
which to satisfy such ·warrant, the adjutant general may issue a warrant 
of commitment, directed to such sheriff or constable, who shall forth,vith 
take the body of such delinquent and convey him to the county jail of 
such county and make return thereof to the adjutant general. Such 
warrant of commitment for such default shall specify the amount in 
dollars of such fine, and such delinquent shall remain in the custody 
of the keeper or warden of such jail the same number of days as there 
are dollars of unpaid fine. ·warrants for the collection of fines imposed 
by summary courts, and warrants for commitment for nonpayment thereof, 
shall be issued by the officer appointing such summary court. 
History: C. L. 1917, § 3872x2, added by 
L. 1931, ch. 23, § 3; R. S. 1933 & C. 1943, 
54-1-56. 
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39-1-57. Duty of civil authorities.-Military courts are empowered to 
sentence to confinement in any guard house or military jail, or any city 
or comity jail, within the state, and to issue all processes and mandates, 
including writs and warrants necessary and proper to carry into full 
effect the powers vested in such courts. The processes and mandates may 
be directed to the sheriff of any county, and the constables or peace officers 
of any town or city, and shall be in such form as may, from time to time, 
be prescribed by the adjutant general in rules and regulations issued by 
him under this chapter, or by the military laws of the United States, or 
rules and regulations issued thereunder, and it shall be the duty of all 
officers to whom such process or mandate may be so directed to execute 
the same and make return of their acts thereunder according to the re-
quirements of the same. The keepers and wardens of all city and county 
jails shall receive the bodies of persons committed by the process or 
mandate of a military court and confine them in the mamier prescribed 
by and according to law. Except as otherwise specifically provided in 
this chapter, no fees or charges of any nature shall be demanded or re-
quired to be paid by the state, or any military court or member thereof, 
:·to ariy public officer or person for receiving, executing or returning any 
such writ, order, process or mandate, or for any service in connection 
therewith, or for receiving or confining a person in jail or custody. 
History: C. L. 1917, § 3872x3, added by 
L. 1931, ch. 23, § 3; R. S. 1933 & C. 1943, 
54-1-57. 
39-1-58. Discharge of officers-Efficiency board.-At any time the moral 
character, capacity and general fitness for the service of any national-
guard officer may, upon complaint and notice thereof to the officer com-
plained against and a hearing at which such officer and his witnesses may 
appear and testify, be determined by an efficiency board of three com-
missioned officers, senior in rank to the officer whose fitness for service 
·shall be under investigation, and if the findings of such board are un-
favorable to such officer and are approved by the governor, he shall be 
discharged. Such boards shall be appointed by the governor. Commis-
sions of officers of the national guard may also be vacated upon resigna-
, tion, or absence without leave for three months, upon the recommendation 
of an efficiency board or pursuant to the sentence of a court-martial. 
· Officers of the national guard rendered surplus by the disbandment of 
their organization shall be placed in the national guard reserve. Officers 
may upon their own application be placed in said reserve. Boards of 
efficiency as herein provided shall be constituted similar to, and possess 
the same power with reference to compelling attendance of witnesses, 
and shall follow the same form and procedure as, courts of inquiry. 
History: C .. L. 1917, § 3872x4, added by 




57 C.J.S. Militia § 13. 
39-1-59. Compensation for injury or death.-If any officer or enlisted 
man of the national guard is wounded, injured or otherwise disabled, or 
is killed or dies of wounds or injuries received while doing military duty 
22 
STATE MILITIA 39-1-61 
uuder orders of competent authority and uot as a result of his own mis-
conduct, he, his widow, children or auy dependent relatives, shall receive 
from the state such just and reasonable relief as the legislature shall deem 
proper; provided, however, in all such cases he, his widow, children or 
any dependent relatives, upon investigation by a board of inquiry ap-
pointed by the commander in chief, the findings and recommendations of 
which shall be filed with the secretary of state for the action of the board 
of examiners, shall receive such temporary compensation from the state 
of Utah, out of funds appropriated for the maintenance of the national 
guard, as may be determined by the board of examiners until the next 
regular session of the legislature; in no case to exceed the rates of pay 
provided for officers and enlisted men in this chapter. 
History: L. 1917, ch. 99, § 41:S; C. L. 1917, Compensation for injuries, 36 Am. Jur., 
§ 3873; L. 1931, ch. 23, § 2; R. S. 1933 & Military § 35. 
0. 1943, 54-1-59. 
Collateral References. 
Militia€==>2. 
57 C.J.S. Militia § 7. 
Constitutionality of statutes providing 
for bounty or pension for soldiers, 140 A. 
L. R. 1525, 142 A. L. R. 1518. 
Construction and effect of soldiers' bonus 
and bounty laws, 142 A. L. R. 1519. 
39-1-60. Laws and regulations of United States control.-Tbe national 
guard of this state and the unorganized militia shall at all times be sub-
ject to the laws and military regulations of the United States governing 
the same, and the governor shall have power at any time to prescribe and 
adopt such rules and regulations as may be necessary to make the laws 
and military regulations of the United States effective within this state. 
History: L. 1917, ch. 99, § 49; C. L. 1917, 
§ 3874; L. 1931, ch. 23, § 2; R. S. 1933 & C. 
1943, 54-1-60. 
39-1-61. National guard advisory board.-There is hereby created a 
national guard advisory board consisting of the adjutant general, the 
commander of troops, brigade, wing, corps artillery, regiment, group, 
separate battalion and squadron commanders. The purpose of the national 
guard advisory board is to keep the governor of the state informed as to 
the status of the national guard and to make recommendations as to the 
needs of the national guard. The board shall meet at least once each year 
on call of the adjutant general. It shall make a written report, prior to 
December 1 of each year, to the governor with recommendations concerning 
the status of training of national guard units, state training facilities, 
armories, composition and location of units, recruiting and strength, morale 
and welfare, local community co-operation and such other matters as the 
board may deem advisable. The board shall be authorized to reimburse 
members of the board for reasonable expenses, including travel incurred 
in the course of their duties and shall be authorized to draw upon military 
department funds for such purposes. The board shall receive confidential 
reports from all unit commanders of the Utah national guard, if required, 
and shall receive voluntary confidential reports from regular army instruc-
tors. 
History: C. 1953, 39-1-61, enacted by L. 
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39-2-1 MILITIA AND ARMORIES 
CHAPTER 2 
S'l'ATE ARMORY BOARD 
Section 39-2-1. Personnel-A body corporate-Powers_ 
39-2-2. Further powers. 
39-2-3. Construction of national guard armories. 
39-2-4. Order of construction of armories. 
39-2-5. Sale of Bountiful, Beaver and Provo armories-Disposition of proceeds. 
39-2-6. Sale of Salt Lake City arrnory-Sale of armories and armory premises 
-Disposition of proceeds. 
39-2-7. Annual appropriation to military fund-'-Disbursement. 
39-2-8. Borrowing power limited-Land board authorized to lend-Interest 
rate. · 
39-2-9. Cities may assist in erecting armories. 
39-2-1. Personnel-A body corporate-Powers.-The state armory 
board shall consist of the governor, the secretary of state and the adjutant 
general. It shall be a body corporate with perpetual succession. It may 
have and use a common seal, and under the name aforesaid may sue and 
be sued, and contract and be contracted with. It may take and hold by 
purchase, gift, devise, grant or bequest real and personal property required 
for its use. It may also convert property received by gift, devise or be-
quest, and not suitable for its uses, into other property so available, or 
into money. It shall have power to borrow money for the purpose of 
erecting arsenals and armories upon the sole credit of the real property 
to which it has the legal title, may secure such loans by mortgage 
upon such property, and said property so mortgaged shall be the sole 
security for such loan, and no deficiency judgment shall be made, ren-
dered or entered against said board upon the foreclosure of any such 
mortgage; provided, however, that property in one city shall not be 
mortgaged for the purpose of obtaining money for the erection of armories 
in any other place. Said board shall be deemed a public corporation, and 
its property shall be exempt from all taxes and assessments. 
History: L. 1909, ch. 75, §§ 1, 2; 1911, ch. Cross-Reference. 
20, §§ 1, 2; C. L. 1917, §§ 3880, 3881; R. S. Use of armories by veterans, 71-3-1 et 
1933 & C. 1943, 54-2-1. seq. 
Compiler's Note. 
Section 1 of Laws 1939, ch. 134 author-
ized the governor to convey to the state 




57 C . .J.S. Militia § 18. 
39-2-2. Further powers.-The board shall have the supervision and 
control of the armories and arsenals, and of all real property held or 
acquired for the military purposes of the state, and may provide suitable 
armories and arsenals for the different organizations of the national 
guard. It may lease suitable buildings for armory and arsenal purposes 
in various places throughout the state wherever necessary for the use of 
organizations of the national guard and for the storage of state and 
government property, for a term of years not exceeding twenty at such 
rental as it may deem reasonable. It may take options for the purchase 
of any premises under lease to the state for armory and arsenal purposes 
at any time within the life of such lease, when it shall appear to be to 
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the interest of the state to purchase the same, at such prices as the board 
and the owner of such premises may agree upon; provided, that no option 
shall be binding upon the board until ratified by act of the legislature. 
lt. may erect armories and arsenals at such places within the state as it 
m~y deem expedient and necessary upon lands to which it shall have 
acquired the legal title, and may expend from the military funds in the 
hands of the state treasurer in acquiring the legal title to lands and in 
the erection of armories and arsenals such sums as it may from time to 
time deem advisable and necessary. 
History: L. 1909, ch. 75, § 2; 1911, ch. 
20, § 2; C. L. 1917, § 3881; R. S. 1933 & C. 
1943, 54-2-2. . 
39-2-3. Construction of national guard armories.-The state armory 
board is hereby authorized to provide for the construction of national 
guard armories at St. George, Payson, Pleasant Grove, Lehi, Vernal, Mur-
ray, Provo, Springville, .American Fork, Orem, Beaver, Morgan and 
Bountiful, Utah, as and when funds therefor are made available through 
appropriation by the legislature. 
History: L. 1947, ch. 68, § 1; C. 1943, 
Supp., 51-2-2.10. 
Title of Act. 
An act authorizing the construction of 
national guard armories at St. George, 
Payson, Pleasant Grove, Lehi, Vernal, Mur-
ray, Provo, Springville, American Fork, 
Orem, Beaver, Morgan and Bountiful, 
Utah, authorizing the sale of the present 
existing armories at Bountiful and Provo 
and appropriating the funds received from 
such sale. 
39-2-4. Order of construction of armories.-Upon the appropriation 
by the legislature of funds for the purpose of carrying out the provisions 
of this act, the state armory board shall determine which of the armories 
herein authorized shall be first constructed and shall allot any funds so 
appropriated in such manner as will in its judgment best promote the 
interests of the national guard in Utah. 
History: L. 1947, ch. 68, § 2; C. 1943, 
Supp., 54-2-2.11. 
39-2-5. Sale of Bountiful, Beaver and Provo armories-Disposition of 
proceeds.-The state armory board is hereby authorized to sell the present 
existing armories and armory premises at Bountiful, Beaver and Provo, 
Utah. The proceeds from such sales of the present existing armories 
and premis.es at Bountiful and Provo are hereby appropriated to the 
state armory board to be applied toward the construction of the new 
armories at Bountiful and Provo, respectively. 
History: L. 1947, ch. 68, § 3; C. 1943, 
Supp., 54-2-2.12. 
39-2-6. Sale of Salt Lake City armory-Sale of armories and armory 
premises-Disposition of proceeds.-The state armory board is hereby au-
thorized to sell armories and army [armory] premises within the state 
of Utah. The proceeds of such sales of armories and army [armory] prem-
ises are hereby appropriated to the state armory board to be applied toward 
the construction of new armories. 
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History: L. 1951, ch. 63, § 1; C. 1943, 
Supp., 54-2.-2.13; L. 1953, ch. 64, § 1. 
Compiler's Notes. 
This section, before amendment, read as 
follows: "The state armory board is here-
by authorized to sell the present exjsting 
armory premises, located at 4th East and 
2nd South streets, Salt Lake City, state of 
Utah. The proceeds of such sale are here-
by appropriated to the state armory board 
for construction of new armory build-
ings." 
The bracketed words "armory" were in-
serted by the compiler. 
Title of Act. 
An ac.t authorizing the sale of the pres-
ent existing armory, located at 4th East 
and 2nd South streets, Salt Lake City, 
Utah. 
Effective Date. 
Section 2 of Laws 1951, ch. 63 provided 
that act should take effect on approval. 
Approved March 7, 1951. 
39-2-7. Annual appropriation to military fund-Disbursement.-For 
the use of the state armory board, and for the purpose of the payment 
of rentals for armories, and for the purpose of paying interest on any 
sum borrowed by said board for the erection of armories, and for the 
purpose of the construction of new armories or other military facilities, the 
sum of $10,000 per annum is appropriated out of the moneys in the state 
treasury not otherwise appropriated, to be held by the state treasurer as 
a military fund, and disbursed by him upon the order of the state armory 
board. Said state armory board may expend all o~ any part of said bal-
ance in said fund in any one calendar year. All unexpended balances of 
any money appropriated by the state for military purposes for a stated 
period shall be turned over to the state treasurer for the credit of the 
military fund. 
History: L. 1909, ch. 75, § 3; 1911, ch. 
20, § 3; C. L. 1917, § 3882; R. S. 1933 & 
C. 1943, 54-2-3; L. 1953, ch. 65, § 1. 
Compiler's Note. 
The 1953 amendment inserted "and for 
the purpose of the construction of new 
armories or other military facilities" in 
the first sentence and added the second 
sentence. 
Collateral Reference. 
Taxation for armory as within consti-
tutional prohibition against imposition by 
legislature of taxes for county, city or 
corporate purposes, and the like, 46 A. L. 
R. 723. 
39-2-8. Borrowing power limited-Land board authorized to lend-
Interest rate.-The borrowing power of the state armory board is limited 
to the sum of $250,000 for which sum it may become indebted to any 
person, board, association or corporation, and the state land board is 
hereby authorized and empowered in its discretion to lend to the state 
armory board any sum not exceeding $250,000; provided, however, that 
any loan heretofore or hereafter made to the state armory board by the 
state land board shall not run for a longer period than twenty years, 
and shall not draw interest at a rate exceeding four per cent per annum; 
and provided further, that an armory and arsenal at Salt Lake City, Utah, 
shall be constructed out of said moneys. 
History: L. 1909, ch. 75, § 4; 1911, ch. 
20, § 4; C. L. 1917, § 3883; L. 1929, ch. 4, 
§ 1; R. S. 1933, 54-2-4; L. 1939, ch. 64, § 1; 
C. 1943, 54-2-4. 
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Compiler's Note. 
The 1939 amendment substituted "$250,-
000" for "$100,000"; inserted "heretofore 
or hereafter" after "loan," "by the state 
land board" after "board" in first proviso, 
and "four" for "six" before "per cent," and 
added last proviso. 
GOVERNMENTAL EMPLOYEES IN MILITARY SERVICE 39-3-1 
39-2-9. Cities may assist in erecting armories.-The board of commis-
sioners and city councils of cities shall have power to appropriate from 
any funds of the city available for general purposes such sums as they 
may deem expedient for the purpose of assisting the state armory board 
in the erection of armories within their respective cities, and for the 
maintenance of armories located and maintained therein, and in all cities 
where waterworks and au electric light plant are owned by the city the 
water and electric light used in armories maintained therein may at the 
discretion of the city be furnished without cost. 
History: L. 1909, ch. 75, § 5; 1911, ch. 20, 
§ 6; C. L. 1917, § 3885; R. S. 1933 & C. 
1943, 54-2-5. 
CHAPTER 3 
GOVERNMENTAL EMPLOYEES IN MILITARY SERVICE 
Section 39-3-1. Public officers and employees in military service-Not to be prejudiced 
thereby-Temporary appointments-Refusal to reinstate-Procedure 
-Motion-Hearing and determination. 
39-3-2. State, county, and municipal employees in organized reserve of army, 
navy, air force, and marines allowed full pay for fifteen days spent 
on duty at annual encampment. 
39-3-1. Public officers and employees in military service-Not to be 
prejudiced thereby-Temporary appointments-Refusal to reinstate-Pro-
cedure--Motion-Hearing and determination.-Every officer and employee 
of the state or of any county, municipal eorporation, or governmental 
district who enlists or is called or inducted into and enters active service 
in the state militia or any branch of the federal military, naval, or marine 
service shall be entitled to absent himself from his duties or service while 
engaged in the performance of active military or naval duty and while 
going to and returning from such duty. No such officer or employee shall 
be subjected by any person directly or indirectly by reason of such abseuce 
to any loss or diminution of vacation or holiday privilege or be prejudiced 
by reason of such absence with reference to promotion or continuances in 
office, employment, reappointment to office, or re-employment. 
In the case of any such person who engages in such active service 
or duty who is in the employ of the state, county, municipal corporation 
or governmental district who leaves or has left his position to engage 
in such service or duty, the person shall be given a leave of absence 
from such position by tb.e state, county, municipal corporation or gov-
ernmental district employing the person for the period of time the person 
is in such military service. Upon the termination of said military service 
or duty such person shall be restored to such position or to a position 
of like seniority, status and pay providing the person makes application 
for restoration of bis position within forty days after be is relieved of such 
training, service, or duty, and such person shall not be discharged from 
such position without just cause within one year after such restoration 
aud shall be entitled to participate in insurance or other benefits offered 
by the state, county, municipal corporation, or political district pur-
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shall be allowed full pay for all time not in excess of fifteen days per year 
spent on duty at annual encampment or rifle competition or other duties in 
connection with the Reserve training and instruction requirements of the 
army, navy, air force and marines of the United States. This leave shall 
be in addition to annual vacation leave with pay. 
History: L. 1955, ch. 63, § 1. 
Title of Act. 
An act granting employees of the state 
of Utah and employees of any county or 
municipality thereof who are members of 
the reserve forces of the United States 
army, navy, air force and marines, full 
pay for the time not in excess of fifteen 
days per year spent on duty at annual en-
campment or rifle competition or other du-
ties in connection with the reserve train-
ing and instruction requirements of the 
departments of the army, navy, air force 
and marines of the United States; this 
leave shall be in addition to annual vaca-
tion leave with pay; emergency clause. 
Effective Date. 
Section 2 of Laws 1955, ch. 63 provided 
that the act should take effect upon ap-
















Governor authorized to organize state guard. 
Governor to prescribe rules and regulations. 
Compensation of members. 
Governor may requisition arms and equipment from secretary of war. 
Service outside state prohibited-Exceptions. 
Forces of another state in fresh pursuit may make arrests. 
State guard, as such, not subject to United States military service-
Members not exempt from United States military service. 
No organizations to be enlisted as a unit. 
Qualifications of members. 
Oaths of officers. 
Term of enlistment-Oaths. 
Courts-martial rules of national guard applicable-When members 
exempt from arrest, posse comitatus and jury service. 
Short title. 
39-4-1. Governor authorized to organize state guard.-The governor is 
authorized to organize and maintain within this state, 1mder such regula-
tions as the secretary of war of the United States may prescribe for dis-
cipline in training, such military forces as the governor may deem necessary 
to defend this state. Such forces shall be composed of officers commissioned 
or assigned, and such able-bodied male citizens of the state as shall volunteer 
for service therein, supplemented, if necessary, by men of the militia en-
rolled by draft or otherwise as provided by law. Such forces shall be addi-
tional to and distinct from the national guard and shall be known as the 
Utah state guard. Such forces may be uniformed. 
History: L. 1941, (2nd S. S.), ch. 36, § 1; 
C. 1943, 54-4-1; L. 1953 (1st S. S.), ch. 9, 
§ 1. 
Compiler's Note. 
'rhe 1953 amendment deleted "Whenever 
any part of the national guard of this 
state is in active federal service," at the 
beginning of the section, and "during 
such period," following the word "state" 
tlie first time it appears. 
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Title of Act. 
An act to provide for a state guard. 
Collateral References. 
Militiae::>2. 
57 C.J.S. Militia § 7. 
Generally, 36 Am. Jur., Military § 1 et 
seq. 
STATE GUARD 39-4-5 
39-4-2. Governor to prescribe rules and regulations.-The governor 
is authorized to prescribe rules and regulations not inconsistent with 
the provisions of this act governing the enlistment, organization, admin-
istration, equipment, maintenance, training and discipline of such forces: 
Provided, such rules and regulations, in so far as he deems practicable and 
desirable, shall conform to existing law governing and pertaining to the 
national guard and the rules and regulations promulgated thereunder and 
shall prohibit the acceptance of gifts, donations, gratuities or anything 
of value by such forces or by any member of such forces from any in-
dividual, firm, association or corporation by reason of such membership. 
History: L. 1941 (2nd S. S.), ch. 36, § 2; Collateral References. 
C. 1943, 54-4-2. Militia~3. 
57 C.J.S. Militia § 7. 
39-4-3. Compensation of members.-Every member of the Utah state 
guard when called into active service by the governor shall receive such 
compensation as may be prescribed by the governor not exceeding the 
rate of pay prescribed by law for officers and men of the national guard 
when called into active service of this state by the governor. 
History: L. 194-1 (2nd S. S.), ch. 36, § 3; Collateral References. 
C. 1943, 54-4-3. Militia~ll. 
57 C.J.S. Militia § 14. 
39-4-4. Governor may requisition arms and equipment from secretary 
of war.-For the use of such forces, the governor is authorized to requisi-
tion from the secretary of war such arms and equipment as may be in 
possession of and can be spared by the war department; and to make 
available to such forces the facilities of state armories and their equip-
ment and such other state premises and property as may be available. 
History: L. 1941 (2nd S. S.), ch. 36, § 4; Collateral References. 
C. 1943, 54-4-4. Militia~2. 
57 C.J.S. Militia § 7. 
39-4-5. Service outside state prohibited-Exceptions.-Such forces 
shall not be required to serve outside the boundaries of this state except: 
(a) Upon the request of the governor of another state, the governor 
of this state may, in his discretion, order any portion or all of such forces 
to assist the military or police forces of such other state who are actually 
engaged in defending such other state. Such forces may be recalled by 
the governor at his discretion. 
(b) A.ny organization, unit or detachment of such forces, upon order 
of the officer in immediate command thereof, may continue in fresh pur-
suit of insurrectionists, saboteurs, enemies or enemy forces beyond the 
borders of this state into another state until they are apprehended or 
captured by such organization, unit or detachment or until the military 
or police forces of the other state or the forces of the United States have 
had a reasonable opportunity to take up the pursuit or to apprehend or 
capture such persons; provided, such other state shall have given authority 
by law for such pursuit by such forces of this state. A.ny such person 
who shall be apprehended or captured in such other state shall without 
unnecessary delay be surrendered to the military or police forces of the 
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state in which he is taken or· to the United States, but such surrender 
shall not constitute a waiver by this state of its right to extradite or 
prosecute such persons for any crime committed in this state. 
History: L. 1941 (2nd S. S.), ch. 36, § 5; 
C .. 1943, 54-4-5. 
39-4-6. Forces of another state in fresh pursuit may make arrests.-
Any military forces or organization, unit or detachment thereof, of another 
state who are in fresh pursuit of insurrectionists, saboteurs, enemies. or 
enemy forces may continue such pursuit into this state until the military or 
police forces of this state or the forces of the United States have had a 
reasonable opportunity to take up the pursuit or to apprehend or capture 
such persons and are authorized to arrest or capture such persons within 
this state while in fresh pursuit. .Any such person who shall be captured 
or arrested by the military forces of such other state while in this· state 
shall without unnecessary delay be surrendered to the military or police 
forces of this state to be dealt with according to law. 'l'his section shall 
not be construed so as to make unlawful any arrest in this state which 
would otherwise be lawful, and nothing contained in this section shall be 
deemed to repeal any of the provisions of the uniform act on the fresh 
pursuit of criminals. 
History: L. 1941 (2nd S. S.), ch. 36, § 6; 
C. 1943, 54-4-6. 
39-4-7. State guard, as such, not subject to United States military serv-
ice-Members not exempt from United States military service.-Nothing in 
this act shall be construed as authorizing such forces, or any part thereof 
to be called, ordered or in any manner drafted, as such into the military 
service of the United States, but no person shall by reason of his enlist-
ment or commission in any such forces be exempted from military servic.e 
under any law of the United States. 
History: L. 1941 (2nd S. S.), ch. 36, § 7; Collateral References. 
C. 1943, 54-4-7. Militia<1P6. 
5_7 C.J.S. Militia § 5. 
39-4-8. No organizations to be enlisted as a unit.-No civil organiza-
tion, society, club, post, order, fraternity, association, brotherhood, body, 
union, league or other combination of persons or civil group shall be 
enlisted in such forces as an organization or unit. 
History: L. 1941 (2nd S. S.), ch. 36, § B; Collateral References. 
C. 1943, 54-4-8. Militia<1P8. 
57 C.J.S. Militia § 12. 
39-4-9. Qualifications of members.-No person shall be commissioned 
or enlisted in such forces who is not a citizen of the United States or who 
has been expelled or dishonorably discharged from any military or naval 
organization of this state, or of another state, or of the United States. 
History: L; 1941 (2nd S. S.), ch. 36, § 9; Collateral References. 
0. 1943, 54-4-9. Militia<1P2. 
57 C.J.S. Militia § 7. 
39-4-10. Oaths of officers.-The oath to be taken by officers commis-
sioned in such forces shall be substantially in the form prescribed -for 
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officers of the national guard substituting the words Utah state guard 
where necessary. 
History: L. 1941 (2nd S. S.), ch. 36, § 10, 
C. 1943, 54-4-10. 
Collateral References. 
Militiae=:>7. 
57 C.J.S. Militia § 11. 
39-4-11. Term of enlistment--Oaths.-No person shall be enlisted for 
more than one year, but such enlistment may be renewed. 'rhe oath to 
be taken upon enlistment in such forces shall be substantially in the form 
prescribed for enlisted men of the national guard, substituting the words;' 
Utah state guard, where necessary. 
History: L. 1941 (2nd s. S.), ch. 36, § 11; Collateral References. 
C. 1943, 54-4-11. Militiae=:>8. 
57 C.J.S. Militia § 12. 
39-4-12. Courts-martial rules of national guard applicable-When mem-
bers exempt from arrest, posse comitatus and jury service.-(a) When-
ever snch forces or any part thereof shall be ordered out for active 
service the articles of war of the United States applicable to members of 
the national guard of this state in relation to courts-martial, their juris-
diction and the limits of punishment and the rules and regulations pre-
scribed thereunder shall be in full force and effect with respect to the 
Utah state guard. 
(b) No officer or enlisted man of such forces shall be arrested on any 
warrant, except for treason or felony, while going to, remaining at, or 
returning from a place where he is ordered to attend for military duty. 
Every officer and enlisted man of such forces shall, during bis service 
there.in, be exempt from service upon any posse comitatus and from 
jury duty. 
History: L. 1941 (2nd S. S.), ch. 36, § 12; 
C. 1943, 54-4-12. 
tion, and to this end the provisions of this 
act are declared to be severable." 
Separability Clause. Repealing Clause. 
Section 13 of Laws 1941 (2nd S. S.), ch. 
36 (Code 1943, 54-4-13) provided as fol-
lows: "If any provision of this act or the 
application thereof to any person or cir-
cnmstances is held invalid, such invalidity 
Section 14 oJ' Laws 1941 (2nd S. S.), · ch. 
36 (Code 1943, 54-4-14) provided that all 
acts and parts of acts inconsistent with 
the provisions of this act are repealed. 
shall not affect other provisions or applica- Collateral References. 
tious of the act whic.h can be given effect Militia@=:>21. 
without the invalid provision or applica- 57 C.J.S. Militia § 25. 
39-4-13. Short title.-'l'bis act may be cited as the State 
History: L. 1941 (2nd S. S.), ch. 36, 
§ 15; C. 1943, 54-4-15. 
CHAPTER 5 
CIVIL DEFENSE 
Section 39-5-1. Power of governor to execute. 
39-5-2. Form of compact. 
Guard Act. 
39-5-3. Owner of property free from liability for injuries to persons or prop-
erty during actual, impending, or mock attack. 
39-5-1. Power of governor to execute.-'l'be governor of this state is 
authorized to execute a compact on behalf of the state of Utah with any one 
33 
39-5-2 MILITIA AND ARMORIES 
or more of the states of Arizona, California, Colorado, Idaho, Montana, Ne-
vada, New Mexico, Oregon, Washington and Wyoming, and the Territories 
of Alaska and Hawaii. 
History: L. 1953 (1st S. S.), ch. 10, § 1. 
Title of Act. 
An act authorizing the governor to exe-
cute a Civil Defense Compact with western 
regional states and the territories of 
Alaska and Hawaii, providing for mutual 
aid and utilization of the resources of the 
respective states and territories in meet-
ing any emergency or disaster from enemy 
attack or other cause, and providing that 
directors of civil defense of party states 
shall, constitute a committee for imple-
mentation of the compact. 
39-5-2. Form of compact.-The compact shall be in substantially the fol-
lowing form : 
The contracting states solemnly agree: 
AR'l'ICLE 1 
PURPOSE OF ACT-UTILIZATION OF RESOURCES-
DIRECTORS ACT AS COMMITTEE 
The purpose of this compact is to provide mutual aid among the States in 
meeting any emergency as defined in 63-5-8 Utah Code Annotated 1953, or 
disaster from enemy attack or other cause (natural or otherwise) including 
sabotage and subversive acts and direct attacks by bombs, shellfire, and 
atomic, radiological, chemical, bacteriological means, and other weapons. 
The prompt, full and effective utilization of the resources of the respective 
States, including such resources as may be available from the United States 
Government or any other source, are essential to the safety, care and welfare 
of the people thereof in the event of such emergency, and any other re-
sources, including personnel, equipment or supplies, shall be incorporated 
into a plan or plans of mutual aid to be developed among the Civil Defense 
agencies or similar bodies of the States that are parties hereto. The Directors 
of Civil Defense of all party States shall constitute a committee to formulate 
plans and take all necessary steps for the implementation of this compact. 
ARTICLE 2 
CIVIL DEFENSE PLANS-CONSULTATIONS--
UNIFORMITY OF ACTION 
It shall be the duty of each party State to formulate civil defense plans 
and programs for application within such State. There shall be frequent 
consultation between the representatives of the States and with the United 
States Government and the free exchange of information and plans, in-
cluding inventories of any materials and equipment available for civil de-
fense. In carrying out such civil defense plans and programs the party 
States shall so far as possible provide and follow uniform standards, prac-
tices and rules and regulations including: 
(a) Insignia, arm bands and other distinctive articles to designate and 
distinguish the different civil defense services; 
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(b) Blackouts and practice blackouts, air raid drills, mobilization of 
civil defense forces and other tests and exercises; 
(c) Warnings aud signals for drills or attacks and the mechanical 
devices to be used in connection therewith; 
( d) The effective screening or extinguishing of all lights and lighting 
devices and appliances; 
( e) Shutting off water mains, gas mains, electric power connections and 
the suspension of all other utility services; 
(f) All materials or equipment used or to be used for civil defense 
purposes in order to assure that such materials and equipment will be easily 
and freely interchangeable when used in or by any other party State; 
(g) The conduct of civilians and the movement and cessation of move-
ment of pedestrians and vehicular traffic, prior, during, and subsequent to 
drills or attacks; 
(h) The safety of public meetings or gatherings; and 
(i) Mobile support units. 
ARTICLE 3 
DUTIES OF MEMBER STATES 
Any party State requested to render mutual aid shall take such action as 
is necessary to provide and make available the resources covered by this 
compact in accordance with the terms hereof; provided that it is understood 
that the State rendering aid may withhold resources to the extent necessary 
to provide reasonable protection for such State. Each party State shall 
extend to the civil defense forces of any other party State, while operating 
within its State limits under the terms and conditions of this compact, the 
same powers ( except that of arrest unless specifically authorized by the 
receiving State), duties, rights, privileges and immunities as if they were 
performing their duties in the State in which normally employed or render-
ing services. Civil defense forces will continue uncler the command and 
control of their regular leaders but the organizational units will come under 
the operational control of the civil defense authorities of the State receiving 
assistance. 
ARTICLE 4 
EFFECT OF STATE LICENSE, CERTIFICATE 
OR PERMIT IN OTHER STATES 
Whenever any person holds a license, certificate or other permit issued 
by any State evidencing the meeting of qualifications for professional, me-
chanical or other skills, such person may render aid involving such skill in 
any party State to meet an emergency or disaster and such State shall give 
due recognition to such license, certificate or other permit as if issued in the 
State in which aid is rendered. 
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ARTICLE 5 
RESTRICTION ON LIABILITY 
No party State or its officers or employees rendering aid in another State 
pursuant to this compact shall be liable on account of any act or ommission 
[omission] in good faith on the part of such forces while so engaged, or on 
account of the maintenance or use of any equipment or supplies in connec-
tion therewith. 
ARTICLE 6 
BASIC CONSIDERATIONS AND AUXILIARY ACTION 
Inasmuch as it is probable that the pattern and detail of the machinery 
for mutual aid among two or more States may differ from that appropriate 
among other States party hereto, this instrument contains elements of a 
broad base common to all States, and nothing herein contained shall pre-
clude any State from entering into supplementary agreements with another 
State or States. Such supplementary agreements may comprehend, but shall 
not be limited to provisions for evacuation and reception of injured and 
other persons, and the exchange of medical, fire, police, public utility, recon-
naissance, welfare, transportation and communications personnel, equipment 
and supplies. 
ARTICLE 7 
COMPENSATION AND BENEFITS 
, Each party State shall provide for the payment of compensation and 
death benefits to injured members of the civil defense forces of that State 
and the representatives of deceased members of such forces of that State and 
the representatives of deceased members of such forces in case such members 
sustain injuries or are killed while rendering aid pursuant to this compact, 
in the same manner and on the same terms as if the injury or death were 
sustained within such State. 
ARTICLE 8 
CONTRIBUTIONS AND REIMBURSEMENTS 
Any party State rendering aid in another State pursuant to this compact 
shall be reimbursed by the party State receiving such aid for any loss or 
damage to or expense incurred in the operation of any equipment answering 
a request for aid, and for the cost incurred in connection with such requests; 
provided that any aiding party State may assume in whole or in part such 
loss, damage, expense, or other cost, or may loan such equipment or donate 
such services to the receiving party State without charge or cost; and pro-
vided further that any two or more party States may enter into supple-
mentary agreements establishing a different allocation of costs as among 
those States. The United States Government may relieve the party States 
receiving aid from any liability and reimburse the party State supplying 
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sistence and maintenance expenses of such forces during the time of the 
rendition of such aid or assistance outside the State and may also pay fair 
and reasonable compensation for the use .or utilization of the supplies, 
materials, equipment or facilities so utilize~ .or consumed. 
ARTICLE 9 
PLANS FOR EVACUATION AND RECEPTION OF POPULATIONS 
Plans for the orderly evacuation and reception of the civilian population 
as the result of an emergency or disaster shall be worked out from time 
to time between representatives· of the party States and the various local 
civil defense areas thereof. SU:ch plans shall 'include the manner of trans-
porting such evacuees, the number of evacuees to be received in defferent 
[differeutj areas, the manner in which food, clothing, housi~g, and medical 
care will be provided, the regist;at.:ion of the evacuees, the providing of 
facilities for the n'otification of relatives or friends and the forwarding of 
such evacuees to other areas or the bringing in of additional materials, sup-
plies, and all other relev~nt factors. Such plans shall provide that the party 
State receiving evacuees shall be reimbursed generally for the out-of-pocket 
expenses incurred in receiving and caring for such evacuees, for expenditures 
for transportation, food, clothing, medicines and medical care and like items. 
Such expenditures shall be reinbursed [reimbursed] by the party State of 
which the evacuees are residents, or by the United States Government under 
plans approved by it. After the tennination of the emergency or disaster the 
party State of which the evacuees are residents shall assume the responsi-
bility for the ultimate support or repatriati<;m of such evacuees. 
ARTICLE 10 
MEMBER STATES 
This compact shall be available to the States of Arizona, California, 
Colorado, Idaho, Montana, Nevada, New Mexico, Oregon, Washington, and 
Wyomin·g, and the Terriotories [Territories] of Alaska and Hawaii. 
ARTICLE 11 
COMMITTEE ACTION AND REQUESTS 
'rhe committee established pursuant to Article 1 of this compact may 
r~quest the Civil Defense Agency of the United States Government to act 
as an informational and co-ordinating body under this compact, and repre-
se.ntatives of such agency of. the United States Government may attend 
meetings of such committee. 
ARTICLE 12 
WHEN COMP ACT EFFECTIVE 
.This compact shall -become operative immediately upon its ratificatio'n 
by any of the States and Territories enumerated in Article 10 of this compact 
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as between it and the State of Utah and any other of said States or Terri-
tories so ratifying and shall be subject.. to approval by Congress unless prior 
Congressional approval has been given. Duly authenticated copies of this 
compact and of such supplementary agreements as may be entered into 
shall, at the time of their approval, be deposited with each of the party 
States and with the Civil Defense Agency and other appropriate agencies of 
the United States Government. 
ARTICLE 13 
DURATION OF COMPACT 
This compact shall continue in force and remain binding on each party 
State until the legislature or the Governor of such party State takes action 
to withdraw therefrom. Such action shall not be effective until thirty days 
after notice thereof has been sent by the Governor of the party State desir-
ing to withdraw to the Governors of all other party States. 
ARTICLE 14 
CONSTRUCTION OF COMP ACT-CONSTI'fUTIONALITY 
This compact shall be construed to effectuate the purposes stated in 
Article 1 hereof. If any provision of this compact is declared unconstitu-
tional, or the applicability thereof to any person or circumstance is held 
invalid, the constitutionality of the remainder of this compact and the 
applicability thereof to other persons and circumstances shall not be effected 
[ affected] thereby. 
History: L. 1953 (1st S. S.), ch. 10, § 2. 
Compiler's Note. 
The bracketed words were inserted by 
the compiler. 
Effective Date. 
Section 3 of Laws 1953 (1st S. S.), ch. 
10 provided that the act should take effect 
upon approval. Approved December ll, 
1953. 
39-5-3. Owner of property free from liability for injuries to persons or 
property during actual, impending, or mock attack-Any person owning or 
controlling real estate or other premises who voluntarily and without 
compensation grants a license or privilege, or otherwise permits the designa-
tion or use of the whole or any part or parts of such real estate or premises 
for the purpose of sheltering persons during an actual, impending, mock or 
practice attack, shall, together with his successors in interest, if any, not 
be civilly liable for negligently causing the death of, or injury to, any person 
on or about such real estate or premises or for loss of, or damage to, the 
property of such person. 
History: L. 1955, ch. 130, § 1. 
Title of Act. 
Au act relating to civil defense and re-
lieving owners and controllers of real 
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estate from liability for death or injury 
to persons gratuitously occupying such 
premises during an actual, impending, 
moek, or practice attack. 
TITLE 40 








Mining Claims, 40-1-1 to 40-1-13. 
Coal Mines, 40-2-1 to 40-2-17. 
Weighing Coal at Mines, 40-3-1 to 40-3-6. 
Natural Gas (40-4-1 to 40-4-7 Repealed]. 
Miscellaneous Offenses, 40-5-1 to 40-5-5. 
Conservation of Oil and Gas, 40-6-1 to 40-6-14. 
















Lode claims-Size aud shape-Discovery necessary. 
Discovery monument-Notice of location-Contents. 
Boundaries to be marked. 
Copy of location notice to be recorded. 
Assessment work on group claims. 
Affidavit of work done. 
District recorders-Office abolished. 
Vacancy and removal-County recorder to receive records. 
County recorder may certify district records. 
Certified copies of records evidence. 
Interfering with notices, stakes or monuments-Penalty. 
Trespassing on claims-Removing ores-Penalty. 
Prospecting permits-Term-Cond1tions. 
40-1-1. Lode claims-Size and shape-Discovery necessary,-:A lode 
mining claim, whether located by one or more persons, may equal, but 
shall not exceed, 1,500 feet in length along the vein or lode and may extend 
300 feet on each side of the middle of the vein at the surface, except 
where adverse rights render a lesser width necessary. The end lines of 
each claim must be parallel. No location of a mining claim shall be made 
until the discovery of the vein or lode within the limits of the claim 
located. 
History: L. 1899, ch. 14, § 1; C. L. 1907, 
§ 1495; C. L. 1917, § 3890; R. S. 1933 & C. 
1943, 55-1-1. 
Comparable Provisions. 
California Pub. Res. Code, § 2302 (claim 
may not extend more than 1500 feet along 
course of vein or lode, uor more than 
300 feet ou either side thereof, as meas-
ured from center line of vein at surface). 
Idaho Code 1947, § 47-601 (mining claims 
may extend to 300 feet on each side of 
middle of vein or Ioele). 
Cross-References. 
Actions to quiet title, see notes to 78-40-
1 et seq. 
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Proof of custom in actions on mining 
claims, 78-40-10. 
Right of entry pending action for pur-
poses of action, 78-40-6. 
Salting mines, criminal liability, 76-20-
12. 
Temporary injunction in actions involv-
ing mining claims, 78-40-10. 
Trespass on mining claim, limitation of 
actions, 78-12-26. 
1. Words and phrases defined. 
"Veins or lodes" are lines or aggrega-
tions of metal imbedcled in quartz or other 
rock in place, e.onsisting of a strip of min-
eral-bearing rock within defined bound-
aries in the general mass of the mountain, 
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which must be continuous and without in-
terruption, bounded by country rock min-
eralized to no greater extent than the 
general condition of the vicinity. Grauel 
Central Min. Co. v. Mammoth Min. Co., 29 
U. 490, 83 P. 648. 
Rock or matter of any kincl, in order to 
constitute a "vein or lode," must be metal-
liferous and contain such mineral value as 
will distinguish it from the country rock, 
especially where no well defined walls 
appear. Grand Central Min. Co. v. Mam-
moth Min. Co., 29 U. 490, 83 P. 648. 
The term "mines" is not confined to 
subterranean excavations or workings, nor 
is the term "minerals" confined to met-
alliferous ores. Nephi Plaster & Mfg. Co. 
v. Juab County, 33 U. 114, 93 P. 53, 14 
L. R. A. (N. S.) 1043. 
Gypsum. is mineral, and constitutes min-
eral deposit uncler mineral laws. Nephi 
Plaster & Mfg. Co. v. Juab County, 33 U. 
114, 93 P. 53, 14 L. R. A. (N. S.) 1043. 
2. Discovery. 
The question of whether there is a dis-
covery of minerals sufficient to meet statu-
tory requirements is one of fact and it is 
essential only that the discovery be of such 
significance that a practical, experienced 
miner would deem it advisable to pursue 
the vein or "lead." Rummell v.- Bailey, 7 
U. (2d) 137, 320 P. 2d 137. 
The point of discovery must be located 
upon open public land and when the dis-
covery point is located on private pat-
ented land the elaim is void and not 
amenclab_le. Cram v. Church, 9 U. 2d 169, 
340 P. 2d 1116. 
3.. Loe:ation and filing of claim. 
_One _locating a,nd filing as lode mining 
elairn land suitable only for placer min-
itlg of limestone building rock cannot 
after more than 20 years' actual posses-
sion· __ and working of ciaim, involving 
considerable expenditure of money and im-
provement of property for quarrying pur-
poses, be deprived of possession by one 
who surreptitiously locates and files placer 
mining claim covering land, particularly 
in view of federal statute entitling claim-
ant. to patent after possession and work-
ing of claim· for period of limitation pro-
vided by state law. Springer v. Southern 
Pac. Co'., 67 U. 590, 248 P. 819. 
4. · Mining patent. 
Attorney who bought mmmg patent of 
bankrupt mining company, a former client, 
at t,rustee's sale and paid all creditors of 
baiikrupt in full except one, whose claim, 
hoy;ever, . was fully discharged, did not 
hold ,patent as trustee for latter creditor. 
Lee v .. Nelson, 68 U. 575, 251 P. 371. 
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Decisions from other Jurisdictions. 
- California. 
In view of evidence of a valid prior 
location by defendants, assertions made 
by appellants, plaintiffs below, such as 
those to the .effect that some of the no-
tices of location were defective, in that 
the property was incorrectly or inade-
quately described therein, could not pre-
vail, the court therewith emphasizing as 
apt statements of rules, governing right 
to relocate mining claims, the language of 
the court in Moodey v. Dale Consol. Mines, 
81 F. 2d 794, as follows: "* * * A for-
feiture of a mining claim cannot be estab-
lished except upon clear and convincing 
proof of the failure of the locators or 
owners of the claim to have the work done 
or improvements made to the amount re-
quired by law. * * * 'Mining claims are 
not open to relocation until the rights of 
a former locator have come to an end. 
* * * The right of location upon the min-
eral lands of the United States is a privi-
lege granted by Congress, but it can only 
be exercised within the limits prescribed 
by the gra_nt. * * * A relocation on lands 
actually covered at the. time by another 
valid· and subsisting location is void; and 
this not only against the prior locator, 
but all the world, because the law allows 
no such thing to be done.' * * * " Den-
man v. Smitl1, 14 Cal. 2d 752, 97 P. 2d 
451. 
Good faith confronts any subsequent lo-
cator who enters upon the actual posses-
sion of a senior locator's land . for the 
purpose of initiating a claim to the same 
ground, although. the senior location be 
invalid, and when such entry is in bad 
faith, such intrusion constitutes a naked 
trespass. Brown v. Murphy, 36 Cal.. App,. 
.2d 171, 97 P. 2d 281. 
-Idaho. 
"Where one miner has· discovered what 
he considers mineral indications and de-
posits," [the court quoting from Amber-
gris Min. Co. v. Day, 12 Idaho 108, 85. 
P. 109] "and has followed up tl1at dis-
covery by staking the. claim and doing 
the necessary location work, and another· 
miner comes along and makes a discovery; 
and locates a part or all of the, same 
ground covered by the former location, 
and thereupon goes into court to contest 
the senior location, and in order to sustain · 
that contest shows that the ground does iri · 
fact contain valuable mineral deposits, as 
contemplated by. sec ti.on 2320 of the Re- · 
vised Statutes of the Un~ted States, and 
at the same time contends that. the senior 
locator had not made a mineral discove·ry, 
the courts will not examine the evidence 
of the senior discovery with_ very great 
strictness. Nor is it essential that the 
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locator of a mmmg claim should be the 
first discoverer of a vein or lode in order 
to make a valid location, and if it appears 
that the locator knew at the time of 
making his location that there had been 
a discovery of a vein or lode within the 
limits of his location, he may base his lo-
cation upon it and thus avoid. the ne.ces-
sity of making a discovery for himself." 
(Citing Pitcher v. Jones, 71 U. 453, 267 
P. 184.) Allen v. Laudahn, 59 Idaho 207, 
81 P. 2d 734. 
Collateral References. 
Mines and Minerals<il:=>18. 
58 C.J.S. Mines and Minerals § 44. 
Lode claims, 36 Am. Jur., Mines and 
Minerals § 84. 
"Discqvery," under mining . Jaws, of 
radio-active minerals such as uranium, 66 
A. L .. R. 2d 560. 
Prospecting or exploratory nature, right 
to recover for breach of o bligatipn of con-
tract as to, and measure of recovery, 12~ 
A. L. R. 458. 
What is "top" or "apex" of vein or lode, 
1 A. L. R. 418. , 
40-1-2. Discovery monument-Notice of lo•cation-Contents.-The loca-
tor at the time of making the discovery o.f such vein or lode must erect a 
monument at the place of discovery, and· post thereon his notice of loca-
tion ,vhich shall contain: 
(1) The name of the claim. 
(2) The name of the locator or locators. 
(3) The date -of the location. 
( 4) If a lode claim, the number of linear feet claimed in length along 
the course of the vein each way from, the p'oint of discovery, with the 
width claimed on each side of the center of the vein, and the· general 
course of the vein or lode as :hear as may be, and such a description of 
the claim, located -by reference to some natural object or permanent 
monument, as will identify the claim. 
(5) If a placer or mill site claim, the number of acres or superficial 
feet claimed, and such a description of the claim or mill site, located by 
reference to some natural object .or permanent monument, as will identify 
the claim or mill site. 
History: L. 1899,. ch. 14, § 2; C. L. 1907, 
§ 1496; C. L. 1917, § 3891; R. S. ~933 & 
C. 1943, 55-1-2. 
Comparable Provisions. 
California Pub. Res. Code, § 2301 (any 
person, a citizen of the United States or 
declarant of intention to become a citizen, 
who discovers a vein or lode, may loeate 
claim by defining boundaries and by post-
ing notice of location at point of discov-. 
ery). 
Montana Rev. Codes 1947, § 50-701 
subsec. 1 (person who discovers vein or 
lode is·. required to post, at point of dis; 
covery, written or printed notice of loca-
tion, containing name of cla_im, name of 
locator or locators, date of location, and 
approximate dimensions of area of claim). 
1. Requisites of location of placer claim. 
Requisites of valid location of placer 
claim are: (1) discovery of mineral within 
the claim; (2) the marking of the location 
on the ground so that its boundaries may 
be readily traced. Gibbons v. Frazier, 68 
U. 182, 249 P. 472. 
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2. Location notice. 
A notice of location which describes 
the· ground in such a way as to be inca-
pable of identification is · insufficient. 
Darger v. Le Sieur, 9 U. 192, 33 P. 701, 
aff'g 8 _ U. 160, 30 P. 363,. and applying 2 
Comp. Laws 1888, § 3241. 
In action to determine right · of pos-
session to certain conflict areas arising 
out of locations of mineral lands, wherein 
it appeared that defendant's location no-
tice posted and filed of record failed ,to 
describe land intended to be claimed by 
locators, and no amended location notice 
was filed until after plaintiffs had located 
land, it was held that plaintiffs having met 
requirements of both federal and state. 
statutes relative to claim, they were en-
titled to conflict. areas. Miehlich v. Tintic 
Standard Min. Co., 60 U. 569, 211 P.· 686. 
Priority of location cannot be main-
tained by amendment if in fact the amend-
ment amounts to a new and different 
location. However, neither niceties of de-
scription in original notices of location 
nor more than reasonable accuracy in the 
staking of claims is required to effectuate 
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a valid location. Prospectors are not en-
gineers 1101' does the law expect them to 
be. However, the law does require suffi-
cient detail and accuracy in the notice as 
recorded to allow location of the claim 
upon reasonable effort. Cranford v. Gibbs, 
123 U. 447, 260 P. 2d 870, 871. 
Plaintiff's placer claim notices definitely 
singled out a particular area with the aid 
of estimated distances and with reference 
to natural features and defendants could 
not rely upon technical deficiencies to de-
feat the claim. Fuller v. Mountain Sculp-
ture, 6 U. (2d) 383, 314 P. 2d 842. 
3. Determination of location and strike. 
In determining the location and strike 
of a vein, the geological features of the 
adjacent country, so far as in evidence, 
will be considered by the court. Grand 
Central Min. Co. v. Mammoth Miu. Co., 29 
U. 490, 83 P. 648. 
4. What constitutes valid location. 
The staking or marking of mining claim 
having once been properly performed, 
completed valid location of ground, and 
thereafter it was not incumbent on claim-
ant, as matter of Jaw, to preserve stand-
ing of stakes against meddlesome persons 
or trespassers in order to preserve its 
rights as against subsequent locator seek-
ing to acquire mining rights in premises. 
Miehlich v. Tintic Standard Min. Co., 60 
U. 569, 211 P. 686. 
5. Conflicting claims of land and mineral 
patentee. 
Mineral patent is conclusive (as against 
collateral attack) of valid location of 
claim prior to its issuance, but not as to 
particular date of location; and in order 
to have mineral patent relate back to date 
of location where land patent (nonmin-
era!) was issued to another prior to issu-
ance of mineral patent, latter patentee 
must prove valid location prior to date of 
nonmineral patent. Gibbons v. Frazier, 68 
U. 183, 249 P. 472. 
Land patent (nonmineral) issued years 
prior to mineral patent is superior thereto 
even though attempted location was made 
prior to issuance of nonmineral patent, 
where location was insufficient and invalid 
because of lack of proof of discovery of 
mineral and bounding of claim. Gibbons v. 
Frazier, 68 U. 182, 249 P. 472. 
Decisions from other Jurisdictions-Mon-
tana. 
The purpose of the Montana statutory 
requirements relative to the location of 
mining claims was well stated in Haus-
wirth v. Butcher, 4 Mont. 299, 1 P. 714, 
as follows: "Before there can be a valid 
location there must be a discovery. Tak-
ing the discovery as the initial point, the 
boundaries must be so definite and cer-
tain that they can be readily traced, and 
they must be within the limits authorized 
by law. * * * 'The object of the law 
in requiring the location to be marked 
upon the ground is to fix the claim, to 
prevent floating or swinging, so that those 
who, in good faith, are looking for un-
occupied ground in the vicinity of previ-
ous locations, may be enabled to ascertain 
exactly what has been appropriated, in 
order to make their locations upon the 
residue. * * * '" Thompson v. Barton 
Gulch Min. Co., 63 Mont. 190, 207 P. 108. 
Collateral References. 
Mines and Mineralse:,,17(1). 
58 C.J.S. Mines and Minerals § 42. 
Discovery, 36 Am. Jnr., Mines and Min-
erals § 83 et seq. 
40-1-3. Boundaries to be marked.-Mining claims and mill sites must 
be distinctly marked on the ground so that the boundaries thereof can 
be readily traced. 
History: L, 1899, ch. 14, § 3; C. L. 1907, 
§ 1497; C. L. 1917, § 3892; R. S. 1933 & C. 
1943, 55-1-3. 
Comparable Provisions. 
California Pub. Res. Code, § 2302 (in-
cludes similar provision). 
Montana Rev. Codes 1947, § 50-701, 
subsec. 2 (within 30 days after posting 
notice of location, locator must mark loca-
tion on ground so that boundaries can be 
readily traced). 
Cross-Reference. 
Plats and subdivisions generally, 57-
5-1 et seq. 
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1. Courses and distances. 
The courses and distances in field notes, 
and in patent of mining claim, were not 
conclusive of question of true location of 
established monuments of official survey. 
Grand Central Min. Co. v. Mammoth Min. 
Co., 36 U. 364, 104 P. 573, Ann. Cas. 1912A, 
254. 
Collateral References. 
Mines and Mineralse:,,20 (1). 
58 C.J.S. Mines and Minerals § 48. 
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40-1-4. Copy of location notice to be recorded.-Within thirty days 
after the date of posting the location notice upon the claim the locator 
or locators, or his or their assigns, must file for record in the office of the 
county recorder of the county in which such claim is situated a substantial 
copy of such notice of location. Such notice of location shall not be 
abstracted unless a subsequent conveyance affecting the same property 
is filed for record, whereupon it shall be abstracted. 
History: L. 1899, ch. 14, § 4; C. L. 1907, 
§ 1498; L. 1909, ch. 56, § 1; C. L. 1917, 
§ 3893; R. S. 1933 & C. 1943, 55-1-4. 
Comparable Provisions. 
California Pub. Res. Code, § 2313 (lo-
cator must record true copy of notice in 
county recorder's office within 90 days 
after posting of notice of location on lode 
mining claim, placer claim, tunnel right 
or location, or mm site claim or location). 
Idaho Code 1947, § 47-604 (within 90 
days after location of claim, locator or his 
assigns must file for record in office of 
county recorder, or of deputy recorder 
of mining district, a substantial copy of 
his notice of location). 
Montana Rev. Codes 1947, § 50-702 (lo-
cation to be recorded in office of county 
clerk within 60 days after posting notice 
of loc.ation). 
1. Failure to record. 
A locator's title to a claim which was 
properly initiated under the mining laws 
is not forfeited by a failure to rec.ord. 
Atherley v. BulJion Monarch Uranium Co., 
8 U. (2d) 362, 335 P. 2d 71, 73. 
z. Actual notice. 
Actual notice of an amended claim and 
another's exclusive possession is equiva-
lent to valid record notice. Atherley v. 
Bullion Monarch Uranium Co., 8 U. (2d) 
362, 335 P. 2d 71, 74. 
Decisions from other Jurisdictions--Fed-
eral. 
Recording provisions of the Montana 
statute were not open to objection that 
they were too stringent and conflicted 
with liberal purpose manifested by Con-
gress in its legislation respecting mining 
claims, it being conceivable that the state 
legislature, in its desire to guard against 
false testimony in respect to a location, 
deemed it important that full particulars 
in respect to the discovery shaft and the 
corner posts should be, at the very be-
ginning, placed on record. Butte City 
Water Co. v. Baker, 196 U. S. 119, 49 L. 
Ed. 409, 25 S. Ct. 211, aff'g Baker v. 
Butte City Water Co., 28 Mont. 222, 72 
P. 617, 104 Am. St. Rep. 683. 
Collateral ~eferences. 
Mines and Minerals<s=::>22. 
58 C . .J.S. Mines aud Minerals § 56. 
Record of location, 36 Am . .Jur., Mines 
aud Minerals § 95 et seq. 
40-1-5. Assessment work on group claims.-Every person owning a 
group of claims and doing the development or assessment work for the 
group at one point shall post a notice upon each claim at the discovery 
monument stating where such work is being done, and also post a notice 
at the entrance of the workings where such work is done, stating the 
names of the claims for which the work is done. 
History: L. 1899, ch. 14, § 5; C. L. 1907, 
§ 1499; C. L. 1917, § 3894; R. S. 1933 & C. 
1943, 55-1-5. 
1. Notice by affidavit. 
It is not necessary that the work be 
performed openly and notoriously in order 
to give notice to subsequent claimants 
that it is being done. Notice that the work 
is being done in accordance with the 
assessment statute is given in the filing of 
the affidavit in the office of the county 
recorder and posting. Chamberlain v. 
Montgomery, 1 U. (2d) 31, 261 P. 2d 942, 
943. 
Collateral References. 
Mines and Minerals<g::;;,23(1). 
58 C . .J.S. Mines and Minerals § 67. 
40-1-6. Affidavit of work done.-'fhe owner of any quartz lode or placer 
mining claim who shall do or make, or cause to be done or made, the 
annual labor or improvements required by the laws of the United States, 
in order to prevent a forfeiture of the claim must, within thirty days after 
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the completion of such work or improvements, file in the office of the 
county recorder of the county in which such claim is located his affidavit, 
or affidavits of the persons who performed or directed such labor or made 
or directed such improvements, showing: 
(1) The name of the claim and where situated. 
(2) The number of days' work done and the character and value of 
the improvements placed thereon. 
(3) The date or dates of performing such labor and making such 
improvements, and number of cubic feet of earth or rock removed. 
( 4) At whose instance or request such work was done or improve-
ments made. 
(5) The actual amount paid for such labor and improvements, and 
by whom paid. 
(6) That the notices were posted as required by section 40-1-5. 
Such affidavits, or duly certified copies thereof, shall be prima facie 
evidence of the facts therein stated. 
, History: L. 1899, ch. 14, § 6; C. L. 1907, 
§ 1500; C. L. 1917, § 3895; R. S. 1933 & 
C. 1943, 55-1-6. 
Comparable Provisions. 
California Pub. Res. Code, § 2315 (affi-
davit setting forth value of labor and im-
provements to be recorded within 30 days 
after time limited for performing such 
labor or making such imprnvements; affi-
davit, or copy thereof, is prima facie 
evidence). 
Montana Rev. Codes 1947, § 50-704 (sim-
ilar; affidavit to be filed within 20 days 
after the annual work). 
1. Proof of assessment work. 
The filing of the affidavit required by 
this section supports a finding that the 
work on a claim has been done in accord-
ance with the requirements of 30 U. S. 
C. A. § 28 of the Mining Laws of the 
United States. Chamberlain v. Montgom-
ery, 1 U. (2d) 31, 261 P. 2d 942, 943. 
2.. Assessment work. 
Forfeitures are not favored and failure 
to do required assessment work does not, 
ipso facto, work a forfeiture but may ren-
der claims subject to loss if there is valid 
relocation before resumption of work. 
Knight v. Flat Top Min. Co., 6 U. (2d) 51, 
305 P. 2d 503. 
Collateral References. 
Mines and Mineralse;::,23 ( 4). 
58 C.J.S. Mines and Minerals § 75. 
40-1-7. District recorders-Office abolished.-From and after the termi-
nation of the office of any mining district recorder now holding office in 
this state such district shall be abolished and such office shall become 
vacant. 
History: Code Report; R. S. 1933 & C. 
1943, 55-1-7. 
Cross-Reference. 
Recording conveyances generally, 57-3-1 
et seq. 
Collateral References. 
Mines and Mineralse;::,22. 
58 C.J.S. Mines and Minerals § 56. 
40-1-8. Vacancy and removal-County recorder to receive records.-
Whenever there is a vacancy in the office of. recorder of any mining 
district, or the person holding such office shall remove from the district 
leaving therein no qualified successor in office, or whenever from any 
cause there is no person in such district authorized to retain the custody 
and give certified copies of the records, it shall be the duty of the person 
having custody of the records to deposit the same in the office of the 
county recorder of the county in which such mining district, or the greater 
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pa:rt thereof, is situated, and the county recorder shall take possessici"n of 
such records, and is hereby authorized to make and certify copies there-
from, including any other copies of records and papers in his office ·per-
taining to mining claims, and such certified copies shall be receivable in 
evidence in all courts and before all officers and tribunals. The production 
of a certified copy so made shall be, without further proof, evidence that 
such records were properly in the custody of the county recorder. 
History: L. 1899, ch. 14, § 15; C. L. 1907, 
§ 1506x2; C. L. 1917, § 3904; R. S. 1933 & 
C. 1943, 55-1-8. 
Cross-Reference. 
County recorder, powers and duties, 17-
21-1 et seq. 
40-1-9. County recorder may certify district records.-Where books, 
records and documents pertaining to the office of mining district recorder 
have been deposited in the office of any county recorder he is authorized 
to make and certify copies therefrom, and such certified copies shall be 
receivable in all tribunals and before all officers of this state in the same 
manner and to the same effect as· if such records had been originally filed 
or made in the office of the county recorder. 
History: L.·1899, ch. 14, § 11; C. L. 1907, 
§ 1505; C. L. 1917, § 3900; R. S. 1933 & C. 
1943, 55-1-9. 
40-1-10. Certified copies of records evidence.-Copies of notices of lo-
cation of mining claims, mill sites and tunnel sites heretofore recorded in 
the records of the several mining districts, and copies of the · mining rules 
and regulations in force therein and recorded, when duly certified by the 
district or county recorder, shall be receivable in all tribunals and before 
all officers of this state as prima facie evidence. 
History: L. 1899, ch. 14, § 9; C. L. 1907, torial legislature. Comp. Laws 1876, p. 399, 
§ 1504; C. L. 1917, § 3899; R. S. 1933 & C. § 1222. 
1943, 55-1-10. 
Compiler's Note. 
This section was derived from, and is 
sulJstantially similar tq, section 1 of Act 
of February 18, 1876, adopted by terri-
Cross-References. 
Evidence generally, 78-25-1 et seq. . 
Public and private writings, admissi-
bility, 78-26-1 et seq. 
40-1-11. Interfering with notices, stakes or monuments-Penalty.-.Any 
person who willfully or maliciously tears down or defaces a notice poste.d 
9n a mining claim, or takes up or destroys any stake or monument marking 
any such claim, or interferes with any person lawfully in possession of 
such claim, or who alters, erases, defaces or destroys any record· kept by 
a mining district or county recorder, is guilty of a misdemeanor, and 
shall be punished by a fine of not less than $25 nor more than $100,· or 
by imprisonment for not less than ten days nor more than six months, or 
by both such fine and imprisonment. · 
History: R. S. 1898 & C. L. 1907, § 1535; Cross-Reference. 
C. L. 1917, § 3937; R. S. 1933 & C. 1943, Trespass and malicious injuries gen-
55-1-11. erally, 76-60-1 et seq. 
Compiler's Note. 
This section is substantially identical 
with Comp. Laws 1876, § 1219; 2 Comp. 
Laws 1888, § 2791. 
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Collateral References. 
Mines and Minerals~l9(1). 
58 C.J.S. Mines and Minerals § 45. 
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40-1-12. Trespassing on claims-Removing ores-Penalty.-When dam-
ages are claimed for the extraction or selling of ore from any mine or 
mining claim and the defendant, or those under whom he claims, holds, 
under color of title adverse to the claims of the plaintiff, in good faith, 
then the reasonable value of all labor bestowed or expenses incurred in 
necessary developing, mining, transporting, concentrating, selling or pre-
paring said ore, or its mineral content, for market, must be allowed as 
an offset against such damages; provided, however, that any person who, 
wrongfully entering upon any mine or mining claim and carrying away 
ores therefrom, or wrongfully extracting and selling ores from any mine, 
having knowledge of the existence of adverse claimants in any mine or 
mining claim, and without notice to them, knowingly and willfully tres-
passes in or upon such mine or mining claim and extracts or sells ore 
therefrom shall be liable to the owners of such ore for three times the 
value thereof without any deductions either for labor bestowed or expenses 
incurred in removing, transporting, selling or preparing said ore, or its 
mineral content for market. 
History: R. S. 1898 & C. L. 1907, § 1536; 
C. L. 1917, § 3938; R. S. 1933, 55-1-12; 
L. 1937, ch. 63, § 1; C. 1943, 55-1-12. 
Compiler's Note. 
The 1937 amendment inserted matter at 
beginning of section up to "any person" 
in line 8, "who" after "person" in same 
line, "having knowledge * * * ore there-
from" after "mine" in lines 10 to 14, and 
added rest of section after the word 
"thereof" in 15th line. 
1. Mineral content of water. 
Where owner of land conveyed it to de-
fendant's predecessor in title reserving 
minerals ou or in land conveyed, and sub-
sequently conveyed mineral rights to 
plaintiff, held, in action by plaintiff to 
quiet title to water containing copper, that 
such water was not mineral, and hence, de-
fendant was entitled to remove copper 
from water. Stephens Hays Estate, Inc. v. 
Togliatti, 85 U. 137, 38 P. 2d 1066. 
2. Condemnation of adjoining land. 
Copper mining company having ease-
ment to dump residue on certain part of 
adjoining claim, and to remove same at 
any time, is entitled to condemn adjoin-
ing property for excavation of tunnel and 
erection of pipeline to divert waters from 
dump containing commercially valuable 
deposits of copper as a result of seepage 
through residue in dump, but is not en-
titled to pursue waters percolating through 
others' grounds after leaving dump, under 
former section 104-61-1, subsec. (5); and 
where adjoining mining company had been 
precipitating copper from waters after per-
colating through dump, copper company 
was entitled to immediate possession un-
der former section 104-61-10, pending final 
determination of condemnation proceed-
ing. Utah Copper Co. v. Montana-Bing-




87 C.J.S. Trespass §§ 134 to 137. 
Right of trespasser to credit for ex-
penditures in producing, as against his 
liability for value of, oil or minerals, 21 
A. L. R. 2d 380. 
Severance of title or rights to oil and gas 
in place from title to surface, 146 A. L. R. 
880. 
40-1-13. Prospecting permits-Term-Conditions.-To further the de-
velopment of the mineral resources of the state, the state land board is 
hereby authorized to issue prospecting permits to citizens of the United 
States upon any lands in which the state owns the mineral rights, and 
to grant to the permittee the exclusive right to prospect for minerals upon 
said lands, together with the exclusive right at any time during the life 
of the permit to have a mineral lease issued to him upon said lands in 
accordance with the laws of this state relating to mineral leases. No permit 
shall be issued for a longer period than one year, but the board shall make 
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yearly renewals as long as the permittee shall comply with the terms of 
the permit. No person or group of persons shall be entitled to a permit 
covering more than one hundred and sixty acres wit.bin any one township, 
and the said one hundred and sixty acres shall be described in square tracts 
of not less than ten acres each. 'l'he permittee shall cause not less than $250 
worth of development work to be performed upon the lands in each town-
ship every six months, and he shall not remove therefrom any ore until a 
mineral lease is issued to him by the land board. All permits shall be in 
writing and attested and signed by the executive secretary of the land 
board. 
History: L. 1935, ch. 45, § 1; C. 1943, 55-
1-13. 
Effective Date. 
Section 2 of Laws 1935, ch. 45 provided 
that act should take effect on approval. 
Approved March 26, 1935. Title of Act. 
An act authorizing the state land board 
to issue prospecting permits and providing 
the terms and conditions thereof. 
Collateral References. 


















58 C.J.S. Mines and Minerals § 129. 
Permits, 36 Am. Jur., Mines and Min-
erals § 142. 
CHAPTER 2 
COAL MINES 
Duties of industrial commission. 
Right of visitation and inspection. 
Mine owners to make maps of workings-Annual reports. 




General rules for operators and employees. 
Inspection and reports by industrial commission. 
Notice to operators to make safe. 
Oils and greases-Underground storage-Containers-Oiling or greas-
ing of cars inside of mines. 
Speaking tubes and signaling devices. 
Explosions and accidents. 
Mine foreman, fireboss and shotfirer-Applicants for-Examining 
board-Composition of-Certificates of competency-Term of office 
of examiners-Compensation and expenses of examining board. 
Certificate-Fee-Qualifications. 
Necessity of certificate-Temporary mine-foreman certificate-Posting 
-Prohibition and effect as to employment of one not having cer-
tificate-Liability of operator for injury or deatl1 of miner-
Actions-Time limitation. 
Violation of chapter-Penalty. 
40-2-1. Duties of industrial commission.-For the purpose of securing 
an efficient and thorough inspection of all coal and hydrocarbon mines 
within the state, coal mine inspection and all matters relating thereto 
shall be under the control of the industrial commission. 
History: C. L. 1917, § 3076 [9]; L. 1921, 
ch. 67, § 1; R. S. 1933 & C. 1943, 55-2-1, 
Comparable Provisions. 
Idaho Code 1947, § 47-101 (creating of-
fice of inspector of mines); § 47-201 (creat-
47 
ing state bureau of mines and geology); 
§ 47-103 (duty of inspector of mines to 
visit in person, at least once each year, 
each mining county and examine all suc.h 
mines as may require examination to de-
termine conditions as to safety, and to 
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promulgate reasonable regulations for 
safety and health of employees). 
Iowa Code 1950, § 82. 7 (governor ap-
points three mine inspectors who hold 
office for four years). 
Montana Rev. Codes 1947, § 50-402 (re-
quiring industrial accident board to ap-
point coal mine inspector). 
Cross-References. 
Children, employment generally, 34-5-1 
et seq. 
Eight-hour day, 34-3-1 et seq. 
Employment of women and children in 
mines, Const. Art. XVI, § 3. 
Health of miners, Const. Art. XVI, § 6. 
Decisions from other Jurisdictions. 
-Iowa. 
Regardless of the duties of a coal miner 
when engaged in other lines of work, if 
such miner was employed as a day laborer 
when killed by falling rock, he would be 
en ti tied to the same protection as to be-
ing furnished a reasonably safe place of 
work, as was due to other employees in 
the same servie.e. Mitchell v. Mystic Coal 
Co., 189 Iowa 1018, 179 N. W. 428. 
-Montana. 
Every section of the statute speaks the 
legislative realization of the hazards of 
coal mining, hazards which may involve 
not only the loss of valuable lives, but 
other consequences of grave import to 
society; that the plain provisions and clear 
purpose of a statute may not be set at 
naught by agreement, rule, or custom is too 
well settled for discussion. Kallio v. 
Northwestern Improvement Co., 47 Mont. 
314, 132 P. 419, Ann. Cas. 1915A, 1228. 
Collateral References. 
Mines and Mineralse=>92.9. 
58 C.J.S. Mines and Minerals § 240. 
Generally, 36 Am. Jur., Mines and Min-
erals § 1 et seq. 
40-2-2. Right of visitation and inspection.-Every owner, agent, mana-
ger or lessee of any coal or hydrocarbon mine, whenever it is in active 
operation, shall freely admit any representative of the industrial com-
mission to such mine, on the exhibition of his certificate of appointment, 
for the purpose of making the examinations and inspections provided for 
in this chapter, and shall render any necessary assistance for such in-
spection; but such representative shall not unnecessarily obstruct the 
working of the mine. Every owner, agent, manager or lessee of such 
mine refusing to so admit such representative is guilty of a misdemeanor, 
and shall be punished by a fine of not less than $50 nor more than $500 
for every such offense. 
History: C. L. 1907, § 1511; C. L. 1917, 
§ 3914; R. S. rn33 & C. 1943, 55-2-2. 
Comparable Provisions. 
Iowa Code 1950, § 82.26 (inspector has 
right to enter and inspect any mine in his 
district; mine owner or person in charge 
must furnish all necessary assistance); 
§ 91.9) conferring upon labor commissioner 
and inspectors power to enter, inter alia, 
any mine, when same is open or in opera-
tion, and to examine into methods of pro-
tection from danger to employees, and 
sanitary conditions). 
Montana Rev. Codes 1947, § 50-404 (re-
quiring state coal mine inspector to enter, 
inspect and examine any coal mine Ol' 
shaft, drift, or slope in process of sinking, 
after notifying person in charge of his 
intention to make examination thereof; 
requiring also that owner, operator or 
superintendent of mine furnish necessary 
means for such inspection). 
Decisions from other Jurisdictions-Iowa. 
Injunction to restrain operation of mine 
for violation of orders of mine inspector 
relative to use of kerosene engine and to 
location of hoisting engine as being in 
violation of certain sections of the "min-
ing eode" held properly denied, where it 
appeared that the inspector had never been 
down in the mine, knew nothing of its air 
eonditions or location of machinery, and 
the mine had no employees, as safety stat-
utes were enacted for benefit of employees 
in mine, and provision relied upon provided 
only against using gasoline engines in 
certain locations. State ex rel. Farnsworth 
v. Padavich, 223 Iowa 991, 274 N. W. 51. 
40-2-3. Mine owners to make maps of workings-Annual reports.-
The owner, agent, manager or lessee of every coal or hydrocarbon mine 
shall make, or cause to be made, an accurate map or plan of the 
workings of such mine on a scale of 100 feet to the inch, which shall 
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show all the openings or excavations, shafts, tllllnels, slopes, planes, en-
tries, cross headings and rooms therein, and the direction of the air cur-
rents and the water system therein, and shall accurately show the boundary 
lines between the mine and adjoining mines. Such map or plan, or a 
true copy thereof, shall be furnished to the industrial commission, and 
one copy shall be kept at such mine ·for the inspection of the industrial 
commission or its representatives. The owner, agent, manager or lessee, 
at least once in every six months, shall cause to be placed on the map 
or plan an accurate showing of all additional excavations which have 
been made in the mine. The several maps of plans of mines which are 
furnished to the industrial commission shall remain in its care and shall 
remain the property of the state, but in no case shall any copy of any 
of them be made without the consent of the owner, agent, manager or 
lessee. If the industrial commission shall find or have good reason to 
believe that any map or plan of any mine made or furnished in pursuance 
of the provisions of this section is materially inaccurate or imperfect, it 
is authorized to cause a correct plan or map of such mine to be made 
at the expense of the owner, agent, manager or lessee thereof; provided, 
that if the map or plan which was claimed to have been inaccurate shall 
be found to be practically correct, the state shall pay the expense of 
making such new map or plan. All persons operating coal or hydrocarbon 
mines shall, on or before the .15th day of December of each year, furnish 
the industrial commission a statement of the output of each mine, distri-
bution of such product, pounds of powder used, number and nationality 
of men employed, days worked, number of fatal and nonfatal accidents, 
from the 1st day of December of the preceding year to November 30, of 
the c,urrent year. Each owner, agent or lessee shall within thirty days 
after opening a new mine notify the industrial commission, giving name 
and address of the person, company or corporation so opening such mine, 
together with its location and the character of such mine and opening. 
History: C. L. 1907, * 1512; L. 1911, ch. 
132, § 1; C. L. 1917, § 3915; R. S. 1933 & 
C. 1943, 55-2-3. 
Comparable Provision. 
California Labor Code, § 7451 (requiring 
owner of coal mine to make or cause to he 
made an accurate plan or map of work-
ings of mine on scale of 100 feet to the 
inch). 
40-2-4. Provision for safe egress.-It shall be unlawful for the owner 
operator or superintendent of any such mine to employ any person to 
work therein unless there are in connection with every seam or stratum 
of coal worked therein not less than two openings or outlets, separated 
by a stratum of not less than 150 feet at surface and not less than 30 feet 
at any place, at which safe and distinct means of ingress and egress shall 
at all times be available to the persons so employed. The escapements, 
shafts or slopes shall be fitted with safe and available appliances by 
which the employees of the mine may readily escape in case an accident 
occurs deranging the hoisting machinery at the outlets. In slopes used 
as haulage roads, where the dip or incline is ten degrees or more, there 
must be provided a separate traveling way, which shall be maintained in 
a safe condition for travel and kept free from dangerous gases. No in-
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flammable structure, other than a frame to sustain pulleys or sheaves, 
shall be erected over the entrance to any mine; and no inflammable struc-
ture for the purpose of storing coal shall be erected within 200 feet of 
any such opening; but this chapter shall not be construed to prohibit the 
erection of a fan and its approaches for the purpose of ventilation, or of 
a trestle for the transportation of cars from any slope or other opening. All 
entrances to any place, not in the actual course of working, where ex-
plosive gas is known to exist shall be properly fenced across the whole 
width so as to prevent all persons from entering the same. Hand rails 
and sufficient safety catches shall be attached to, and a sufficient cover 
overhead shall be provided on, every cage used for lowering or hoisting 
persons in any shaft. The ropes, safety catches, links and chains shall 
be carefully examined every day that they are used, by a competent 
person employed for that purpose by the mine owner, agent, manager or 
lessee, and any defect therein found shall be immediately remedied. 
History: C. L. 1907, § 1513; C. L. 1917, natural strata of not less than 150 feet in 
§ 3916; R. S. 1933 & C. 1943, 55-2-4. breadth, by which distinct means of in-
gress and egress are always available to 
Comparable Provision. persons employed in the coal mine). 
California Labor Code, § 7453 (at least 
two shafts, slopes, or outlets, separated by 
40-2-5. Ventilation.-Every owner, agent, manager or lessee of a coal 
or hydrocarbon mine shall provide and maintain a constant and adequate 
supply of pure air and to that end the following provisions shall apply: 
(1) It shall be unlawful to use a furnace for the purpose of ventilating 
any mine. 
(2) The ventilation current shall be conducted and circulated to the 
face of each working place through the entire mine in sufficient quantities 
to dilute, render harmless and sweep away smoke and noxious or dangerous 
gases, and to such an extent that all working places and traveling roads 
shall be in a safe condition for working and traveling therein. 
(3) All worked-out or abandoned parts of any mine in operation so 
far as practicable shall be kept free from dangerous bodies of gases or 
water; and if found impracticable to keep the entire mine free from dan-
gerous accumulation of standing gases or water, the industrial commis-
sion shall be immediately notified. 
( 4) Every mine wherein are employed more than seventy-five persons 
must be divided into two or more districts. Each district shall be pro-
vided with a separate split of pure air, and the ventilation shall be so 
arranged that not more than seventy-five persons shall be employed at 
the same time in any one current or split of air. 
(5) All crosscuts, when it becomes necessary to close them perma-
nently, shall be substantially closed whenever practicable with brick or 
other suitable material laid in mortar or with cement, but in no case 
shall such crosscut stopping be constructed of plank, except for temporary 
purposes. 
(6) All doors used in assisting or in any way affecting the ventilation 
shall be so hung and adjusted that they will close automatically; main 
doors regulating the principal air currents of the mine shall be so placed, 
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iu all cases where it is practicable, that wheu oue door is open another, 
which bas the same effect upon the same current of air, will be and remain 
closed. 
(7) All permanent air bridges shall be built when and as circum-
stances require and shall be built of fireproof material and be of such 
strength as the circumstances may require. 
(8) The quantities of air in circulation shall be ascertained with au 
anemometer or other efficient instrument; such measurement to be made 
by the inside foreman or other competent person at least once every 
week and a report of air measurements to be forwarded to the industrial 
commission, together with a statement of the number of persons em-
ployed in each district, on or before the 12th day of each month for 
the preceding month. 
(9) For the purpose of properly ventilating rooms and entries in a 
coal mine crosscuts in rooms shall be not more than 100 nor less than 50 
feet apart, and crosscuts in the main entrance shall not, except in cases of 
urgent necessity according to the opinion of the industrial commission, 
be less than 75 feet nor more than 200 feet apart. 
History: C. L. 1907, § 1515; L. 1911, ch. 
132, § l; C. L. 1917, § 3918; R. S. 1933 & 
C. 1943, 55-2-5; L. 1945, ch. 83, § l; 1949, 
ch. 64, § 1. 
Compiler's Note. 
The 1949 amendment deleted "wherein 
explosive gases are generated" from sub-
sec. (1) following "mine"; deleted former 
subsec. 2 in regard to minimum quantity 
of air; and inserted in sub sec. (7) "when 
ancl as circumstances require and shall be 
built of fireproof material." 
Comparable Provision. 
California Labor Code, § 7454 (requiring 
adequate ventilation in coal mine; not less 
than 55 cubic feet per second of pure air, 
or 3,300 feet per minute, for each 50 
workingmen). 
40-2"6. Sprinkling system.-Every owner, agent, manager or lessee 
of a coal or hydrocarbon mine shall provide and maintain a water system 
for the purpose of conducting water to the face of each working place 
and throughout the entire open part of the mine in sufficient quantities 
for sprinkling purposes to wet down dust arising and accumulating in 
and around the mine. It shall be the duty of the superintendent, mine 
foreman and the industrial commission to see that this is done; provided, 
that in mines or parts of mines where by reason of naturally wet condi-
tions or moisture derived from the introduction of steam into the air 
currents, or both, such sprinkling may not be necessary it shall not be 
required. 
History: C. L. 1907, § 1516; C. L. 1917, 
§ 3919; R. S. 1933 & C. 1943, 52-2-6. 
40-2-7. Timbering.-It shall be the duty of every owner, operator, 
superintendent and mine foreman to furnish to the miners all props, ties, 
rails and timbers necessary for safe mining in coal and hydrocarbon 
mines, and for the protection of the lives of the workmen. Such props, 
ties, rails and timbers shall be suitably prepared and shall be delivered 
within 100 feet of the face of the room or entry and other working places, 
free of charge. ·whenever underhand stoping is used to extract bydro-
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carbon ore, an efficient system of timbering, approved by the industrial 
commission; shall be enforced. 
History: C. L. 1907, § 1517; L. 1911, ch. 
132, § l; C. L. 1917, § 3920; R. S. 1933 & 
C. 1943, 55-2-7. 
Collateral Reference. 
Duty of an employer with respect to the 
timbering of a mine, 15 .A.. L. R. 1380, 1430. 
40-2-8. General rules for operators and employees.-The following gen-
eral rules shall be observed by overy owner, operator, superintendent, mine 
foreman and employee of a coal or hydrocarbon mine : 
(1) Every owner and operator shall use every reasonable precaution 
to insure the safety of the workmen in all cases, and when employing 
more than five men undergTound shall place the underground workings 
thereof under the charge and daily supervision of a person who shall 
be known as "mine foreman," and who must hold a mine foreman's 
certificate. 
In coal mines not employing more than five men on any one shift in 
a twenty-four hour period, the operator or owner must designate a man 
known as a mine foreman to supervise the operation of that mine while 
men are on shift. Such authorized foreman must have had at least :five 
years' underground experience in coal mines and before being placed in 
cJiarge must undergo an oral examination given by a coal mine inspector 
to determine his competence. If he successfully passes said examination 
to the satisfaction of the mine inspector he will then be issued an oral 
examination certificate which shall only apply to that particular mine. 
In mines classified as "gassy" by the industrial commission regardless 
of the number of men employed therein on any one shift, the owner-
operator must employ a certified mine foreman to supervise the under-
ground operations while men are on shift and said foreman must have 
successfully passed the examination given by the coal mine examining 
board and have been issued a certificate by the industrial commission. 
Should an oral examination certificate be issued to a mine foreman 
in a nongassy mine and the status or classification of the mine changes 
from "nongassy" to "gassy" the oral examination certificate is automatical-
ly revoked and none other than a regular certified mine foreman shall be 
employed. 
Where not more than five men are employed on any one shift and a 
mine foreman is certified orally, this does not exempt the owner or certi-
fied man from any provisions of the general coal mine safety orders but 
they are subject to all of them as is the case in any coal or hydrocarbon 
mine operating in the state of Utah. 
(2) .All accessible parts of abandoned portion of a mine in which ex-
plosive gases have been found or are known to exist shall be carefully 
examined by the mine foreman or his assistants at least once in each week, 
and clanger existing therein from such gases shall be removed as soon as 
possible. .A report of each examination shall be recorded in a book kept 
for that purpose, signed by the person making the examination. 
( 3) In any mine the mine foreman or fire bosses shall make a care-
ful examination every morning of all working places and traveling ways 
and all other places which might endanger the safety of the workmen, 
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within three hours prior to the time at which the workmen enter the mine. 
Such examination shall be made with the safety lamp. No person, except 
those whose presence is necessary to prepare the mine for the entrance 
of the workmen, shall enter the mine, or any part thereof, until the mine 
foreman or fire boss of his district shall report to him that his place is in 
a safe condition. The mine foreman or fire boss making such examina-
tion shall record the result of his examination in a book kept for that 
purpose, which shall be opeu to the inspection of the representatives of 
the industrial commission and all employees. 
( 4) In any workiug place where there is likely to be an accumulation 
of explosive gases no light or fire other than locked flame safety lamps 
or approved permissible electric storage battery lamps shall be allowed 
or used. Whenever such lamps are required in any miue, they shall be 
the property of the ovvner or operator, and a competent person shall be 
appointed for the purpose of examining every such lamp, which exami-
nation shall be made immediately before it is taken into the mine for use. 
He shall clean, lock and otherwise ascertain if it is safe for use. In all 
hydrocarbon mines only approved permissible electric storage battery 
lamps shall be used for lighting purposes; the style of such lamps to be 
approved by the industrial commission. Every such owner, agent, lessee 
or operator of coal or hydrocarbon mines, when working the same in 
close proximity to an abandoned mine or part of a mine containing 
water or fire damp, shall cause bore holes to be kept at least twenty-five feet 
in advance of the working face and the sides of all working places in 
such mines known to be approaching old or abandoned mines, or other 
mines containing water or fire damp. Such holes shall not be more than 
twenty-five feet apart, and shall be twenty-five feet in depth and at an 
angle of at least twenty-five degrees from the center hole. 
(5) Every miner or other person having charge of a working place 
in any mine shall keep the roof and sides thereof properly secured by 
timbering or otherwise so as to prevent such roof and sides from falling 
and injuring him or his fellow workmen; and he shall not do any work 
or permit any work to be done under loose rock or dangerous material, 
except for the purpose of securing the same. 
(6) No more than ten persons shall be hoisted or lowered at any one 
time in any shaft or slope. This, however, shall not prohibit the hoist-
ing or lowering of ten or more persons at any one time on slopes where 
five or more loaded cars are regularly hoisted. 
(7) No person in a state of intoxication shall be allowed to go into or 
loiter about the mine. It shall be a misdemeanor for any person under 
the influence of intoxicating liquor to enter any miue or any building 
connected therewith where miners or other workmen are employed or to 
loiter about any mine or to carry intoxicating liquor into any mine. 
(8) Any miner or other workman who shall discover anything wrong 
with the ventilating current, or with the condition of the roof, sides, 
timbers or roadway, or with any other part of the mine in general, such 
as would lead him to suspect danger to himself or his fellow workmen or 
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the property of his employer shall as soon as possible report the same to 
the mine foreman or other person in charge of that portion of the mine. 
(9) Any person who knowingly or willfully damages or, without 
proper authority, removes or renders useless any fencing, means of signal-
ing, apparatus, instrument or machine, or who throws open or obstructs 
any airway, or opens any ventilating door and does not leave the same 
closed, or enters a place in or about a mine against caution, or carries 
fire, open lights or matches in places where safety lamps are used, or 
handles, without proper authority, or disturbs any machinery or cars, or 
does any other act or thing whereby the lives or health of persons or the 
security of property in or about the mine is endangered, is guilty of a mis-
demeanor. 
(10) Not more than one day's supply of explosives shall be stored 
in a mine, provided, however, where a mine uses less than 300 pounds 
of explosives in any one day, an amount of explosives not in excess of 
300 pounds may be stored in such mine, and a workman shall not have 
at any time in any place more than six and one-quarter pounds of powder; 
provided, that under special conditions a larger amount may be allowed 
in a mine for immediate use when approval of such action is made in writ-
ing by the industrial commission. 
(11) Every person who has explosives in a mine shall keep it in a 
box made of nonconducting material securely locked, and such box shall 
be kept at least twenty-five feet from the tracks or trolley wires in all 
cases where room at such distance is available. 
(12) In charging holes for blasting in coal, slate or rock only wooden 
tamping rods shall be used. 
(13) The charge of powder or any other explosive in coal, slate or 
rock which has missed fire shall not be withdrawn or the hole reopened, 
except where such holes are tamped with wet wood pulp, and it shall be 
unlawful for the purpose of blasting coal to tamp shot holes with drillings, 
coal dust or small pieces of coal, but it shall be the duty of every 
superintendent, foreman or lessee to furnish clay or earth tamping, except 
when wood pulp is used. 
(14) Before commencing work, and also after the firing of every blast, 
the miner working a room, or other place in the mine, shall enter such 
room or place to examine and ascertain its conditions, and his assistant 
shall not go to the face of such room or place until the miner has ex-
amined the same and found it to be safe. 
(15) When more than five men are employed, no person shall be 
employed to blast coal or rock unless such person is certified. 
In nongassy mines employing not more than five men, no person shall 
be employed to blast coal or rock unless such person has undergone and 
successfully passed an oral examination given by a state coal mine in-
spector, and an oral certificate issued to him authorizing him to do such 
blasting. 
(16) Every passageway equipped with mechanical haulage and used 
by persons as a regular traveling way and at the same time for trans-
portation of coal or other material shall be of sufficient width to permit 
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persons to pass moving cars with safety. If found impracticable to make 
any passageway of sufficient width, then holes of ample dimensions, and 
not more thau 150 feet apart, shall be made ou one side of the passageway. 
Passageways and safety holes shall be kept free from obstruction, and 
the roof and sides of the same shaD be made secure. Safety holes shall 
be made at the bottom of all slopes and planes when necessary, and kept 
free from obstruction to enable the footmen to escape readily in case of 
danger. 
(17) It shall be unlawful for any owner, operator, superintendent or 
mine foreman of any mine which generates explosive gases to employ 
any person who is not competent to understand the regulations of any 
mine evolving explosive gases. 
(18) No person shall be permitted to enter any dry gilsonite or elat-
erite mine with any kind of light other than an electric or other safety 
lamp. 
(19) For the purpose of making known the provisions of this section 
to all persons employed in and around mines the owner and operator of 
every coal and hydrocarbon mine shall post in a conspicuous place 
at or near the entrance of the mine, where they may be conveniently 
read by all persons employed therein, these rules, and keep the same posted 
at all times. 
(20) Whenever the industrial commission discovers in any mine in 
which blasting of coal is allowed during working hours that the air is 
becoming vitiated by unnecessary blasting of coal it may regulate the 
same, and designate at what hour of the day blasting may be permitted; 
provided, that where coal is shot off the solid without undermining at 
least two periods for shooting shall be allowed during each working day. 
(21) It shall be unlawful for any owner, operator, superintendent, 
mine foreman or any employee of any mine which generates explosive 
gases to remove any accumulated body of gases by wafting or brushing. 
All such bodies of gases must be removed from the mine by approved 
methods of ventilation. 
History: C. L. 1907, § 1518; L. 1911, ch. 
132, §1; 1913, ch. 78, §1; C. L. 1917, 
§ 3921; R. S. 1933 & C. 1943, 55-2-8; 1949, 
ch. 64, § 1. 
Compiler's Note. 
The 1949 amendment inserted "and when 
employing more than five men under-
ground" in subsec. (1), and added last four 
paragraphs of that subsection; deleted 
"known to generate explosive gases" from 
first line of subsec. (3); inserted "or ap-
proved permissible electric storage bat-
tery lamps" in third line and subsec. (4) 
and deleted provision relative to lamps of 
fire bosses and lamps to be used in bydro-
c.arbon mines; added the penalty clause 
in subsec. (7); reworded first four lines of 
subsec. (10); completely rewrote subsec. 
(11); rewrote provisions relative to tamp-
ing bars in subsec. (12), and completely 
rewrote subsec. (15). 
Cross-Reference. 
Examination and appointment of mine 
foremen, 40-2-14. 
DECISIONS UNDER FORMER LAW 
Subsection ( 3). 
Subsection (3) of this section applies 
to a mine in which explosive gases were 
discovered on one occasion, whether or 
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not they existed in the mine in sufficient 
quantity to make it unsafe or dangerous 
in the opinion of experts. Eleganti v. 
Standard Coal Co., 50 U. 585, 168 P. 266. 
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Subsections (10) and (11). 
Where girl invitee was injured while 
being shown through mine, when guide's 
open flame carbide lamp exploded open box 
of gunpowder, which was held to be a 
violation of subsections (10) and (11) 
of this section and would constitute neg-
ligence and warrant recovery if such neg-
ligence was the proximate cause of the 
injuries to the invitee. Skerl v. Willow 
Creek Coal Co., 92 U. 474, 69 P. 2d 502. 
Collateral References. 
Liability for property damage by con-
cussion from blasting, 20 A. L. R. 2d 1372. 
Liability of mine operator for damage 
to surface structure by removal of lateral 
support, 32 A. L. R. 2d 1329. 
Right of mineral lessee to deposit top 
soil, waste materials, and the like upon 
lessor's additional land not being mined, 
26 A. L. R. 2d 1453. 
40-2-9. Inspection and reports by industrial commission.-It shall be 
the duty of the industrial commission to make a careful and thorough 
inspection of each coal and hydrocarbon mine operated within the state 
at least once every three months, and oftener if the condition of the mine 
requires its· attention. It shall make an annual report to the governor, 
showing the condition of each coal and hydrocarbon mine in the state. 
It shall examine into the conditions affecting the safety of workmen, mine 
workings, machinery, ventilation and drainage, and into the method of 
lighting and using lights, and all other matters connected with the working 
safety of persons in such mines, and give directions providing for the better 
health and safety of persons employed in or about the same. Every owner 
or operator is hereby required to freely permit such entry, inspection, 
examination, inquiry and exit, and to furnish a guide when necessary. The 
industrial commission shall make a record of its visits, noting the time of 
the inspection and the material circumstances of the same, and shall also 
notify the owner or operator of the mine by a written report of the con-
dition of the mine at the time of such inspection. 
History: C. L. 1907, § 1519; L. 1917, 
§ 3922 [1]; R. S. 1933 & C. 1943, 55-2-9. 
Comparable Provision. 
Iowa Code 1950, § 82.14 (requiring in-
spector to make examination at least once 
every si.-.,;: months). 
40-2-10. Notice to operators to make safe.-If the industrial commis-
sion finds that a mine is not properly worked, or is not furnished with 
proper machinery or appliances for the safety of the miners and all other 
employees, it shall give written notice to the owner or manager thereof 
that it is unsafe, specifying in what particulars it is unsafe, and shall 
direct the owner or manager thereof to make such improvements as are 
necessary within a reasonable period. If the improvements are not made as 
required in the notice, it shall be unlawful for the owner or manager to 
operate such mine until such improvements are completed. 
History: C. L. 1907, § 1519; C. L. 1917, 
§ 3922 [2]; R. S. 1933 & C. 1943, 55-2-10, 
40-2-11. Oils and greases-Underground storage-Containers-Oiling 
or greasing of cars inside of mines.-Underground storage for lubricating 
oils and greases in excess of two days' supply shall be of fireproof con-
struction. Lubricating oils and greases used in face regions or other work-
ing places shall be in portable closed metal containers. The oiling or 
greasing of cars inside of the mines is forbidden unless the place where 
the oil or grease is used is thoroughly cleaned at least once every day to 
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prevent the accumulation of waste oil or grease on the roads or in the 
drains at that point. 
History: C. L. 1907, § 1519; C. L. 1917, 
§ 3922 [3]; R. S. 1933 & C. 1943, 55-2-11; 
L. 1949, ch. 64, § 1. 
Compiler's Note. 
The 1949 amendment completely rewrote 
this section. 
40-2-12. Speaking tubes and signaling devices.-In shaft or slope mines 
where persons are lowered or hoisted by machinery a metal speaking tube 
or other suitable appliance shall be provided in all cases so that conversa-
tion or signaling may be carried on through the same from the top to 
the bottom of the shaft or slope. 
History: C. L. 1907, § 1520; C. L. 1917, 
§ 3923; R. S. 1933 & C. 1943, 55-2-12. 
40-2-13. Explosions and accidents.-Whenever by reason of an explo-
sion or any other accident in any coal or hydrocarbon mine, or the ma-
chinery connected therewith, loss of life or serious personal injury occurs 
it shall be the duty of the person having charge of such mine or colliery 
to give notice thereof promptly to the industrial commission, and, if any 
person is killed thereby, to the proper justice of the peace of the county, 
who shall give due notice of au inquest to be held. If such justice of the 
peace shall determine to hold an inquest, the commission may offer 
such evidence as it shall deem necessary to thoroughly inform the inquest 
of the causes of death, and the commission may appear before such inquest 
and question or cross-question any witness, and there shall be at least 
two men experienced in coal mines on the jury. The commission, when 
possible, upon being notified as herein provided shall immediately go to the 
scene of the accident and give such directions as may appear necessary to 
secure the future safety of the men, and shall proceed to investigate and 
ascertain the causes of the explosion or accident, and make a record thereof, 
which it shall file. The cost of such investigation shall be paid by the 
county in which the accident occurred. 
History: C. L. 1907, § 1521; C. L. 1917, 
§ 3924; R. S. 1933 & C. 1943, 55-2-13. 
Cross-References. 
Inquests generally, 77-58-1 et seq. 
Jury of inquest, 78-46-7. 
40-2-14. Mine foreman, fire,boss and shotfirer'--Applicants for-Examin-
ing board-Composition of-Certificates of competency-Term of office of 
examiners-Compensation and expenses of examining board.-The indus-
trial commission shall appoint an examining board consisting of six 
members, two of whom shall be members or employees of the commission, 
two of whom shall be officials of coal mine operators, and two of whom 
shall be coal miners, (the latter four must be citizens of the United States, 
and have had at least five years' experience in coal mining in this state). It 
shall be the duty of the examining board to examine applicants as to their 
competency and qualifications to discharge the duties of mine foreman, fire-
bosses and shotfirer. Such board of examiners shall meet at the call of 
the commission and examine applicants for the positions of mine foreman, 
fireboss and shotfirer, respectively. The commission shall grant certificates 
to persons whose examinations disclose their fitness for the duties of mine 
foreman, fireboss and shotfirer, respectively. A certificate shall be suffi-
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cient evidence of the competency and qualifications of the holder to per-
form the duties of the certified position. The members of the examining 
board, other than members of the commission or its employees shall receive 
$10.00 per day, to be paid from the state treasury, for each day neces-
sarily and actually employed, and actual and necessary traveling expenses 
while employed in their official duties. Sessions of the examining board 
shall not exceed three days in any quarter. The members of the examining 
board shall hold office at the pleasure of the commission. 
History; C. L. 1907, § 1522; C. L. 1917, 
§ 3925; L. 1923, ch. 10, § 1; R. S. 1933 & 
C. 1943, 55-2-14; L. 1945, ch. 83, § 1. 
Compiler's Note. 
The 1945 amendment practically rewrote 
the section increasing examining board to 
six members; added "shotfirer" wherever 
it appears in section; increased compensa-
tion for board from $4 per day to $10 per 
day, and made other but minor changes. 
Comparable Provision. 
Iowa Code 1950, § 82.1 (requiring execu-
tive council to appoint board of five ex· 
aminers, consisting of two practical min· 
ers, two mine operators, one mining 
engineer); § 82,3 (board examines mine in-
spector applicants); § 82.4 ( also mine 
hoisting engineers and mine foremen). 
40-2-15. Certificate-Fee--Qualifications.-For each certificate granted 
a fee of $1.00 shall be collected, to be paid into the state treasury. No per-
son shall be granted a certificate as mine foreman, or fireboss or shotfirer 
who is not a citizen of the United States, unless he shall produce satisfac-
tory evidence of good moral character and has declared his intention to 
become a citizen under the naturalization laws. No person shall be granted 
a certificate as mine foreman who has had less than five years' coal mining 
experience, and no person shall be granted a certificate as fireboss or shot-
firer who has had less than three years' coal mining experience; provided, 
however, that a graduate of au approved four year college course in mining 
engineering shall, by reason of such graduation, be given credit for two 
years' experience toward the required five years of coal mining experience 
and for one and one-half years' experience toward the required three years 
of coal mining experience. 
History: C. L. 1907, § 1522; C. L. 1917, 
§ 3925; L. 1923, ch. 10, § 1; R. S. 1933 & C. 
1943, 55-2-15; L. 1945, ch. 83, § 1; 1949, 
ch. 64, § 1. 
Compiler's Notes. 
The 1945 amendment made minor 
changes in phraseology. 
The 1949 amendment added the third 
sentence. 
40-2-16. Necessity of certificate-Temporary mine-foreman certificate-
Posting-Prohibition and effect as to employment of one not having certi-
ficate--Liability of operator for injury or death of miner-Actions-Time 
limitation.-Except as herein provided, no person shall act as mine foreman 
or as fireboss or as shotfirer unless granted a certificate of competency by 
the industrial commission, provided, however, that the industrial commis-
sion may issue, upon a showing of competency, a temporary mine fore-
man certificate to remain in effect, unless sooner revoked for cause, only 
until the time the next regular examination for certification is held. No 
owner, operator, contractor, lessee or agent shall employ any mine fore-
man or fireboss or shotfirer who does not have the certificate of competency 
required. Such certificate shall be posted in the office of the mine, and 
if any accident shall occur in any mine, in which a mine foreman or a 
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fireboss or a shotfirer was employed who had no certificate of competency 
as required by this chapter, by which any miner shall be killed or injured, 
he or his heirs shall have a right of action against such operator, owner, 
lessee, or agent and shall recover the full damage sustained; such action 
to be brought within two years after the accident, and, in case of death, 
to be brought by his heirs, or personal representatives for the benefit of 
his heirs. · 
History: C. L. 1907, § 1522; C. L. 1917, 
§3925; L. 1923, ch.10, §1; R. S. 1933 & C, 
1943, 65-2-16; L. 1945, ch. 83, § 1; 1949, ch. 
64, § 1. 
Compiler's Notes. 
The 1945 amendment made various 
changes in phraseology. 
The 1949 amendment added the first 
sentence. 'fhe second and third sentences 
are substantially the same except for minor 
changes in phraseology. 
40-2-17. Violation of chapter-Penalty.-The neglect or refusal to 
perform the duties required to be performed by any section of this 
chapter, or the violation of any of the provisions hereof is a misdemeanor, 
and any person so neglecting or refusing to perform such duties or vio-
lating any such provisions, shall be punished by a fine of not less than 
$100 nor more than $500 for each such offense. 
History: C. L. 1907, § 1524; C. L. 1917, 
§3926; R. S. 1933 & C. 1943, 55-2-17. 
CHAPTER 3 
WEIGHING COAL AT MINES 
Section 40-3-1. Operators to provide scales. 
40-3-2. Weighmen-Oath-Record of coal mined by individual miners. 
40-3-3. Check weighmen-Duties and powers. 
40-3-4. Fraudulent weighing-Penalty. 
40-3-5. Industrial commission to examine scales. 
40-3-6. S.bipments-Bill of lading to show weight of car before and after 
loading. 
40-3-1. Operators to provide scales.-The owner, agent or operator of 
every coal mine at which the miners are paid by weight shall provide at 
such mine suitable and accurate scales of standard manufacture for the 
weighing of all coal which shall be hoisted or delivered from such mine. 
When coal is weighed in the miner's car such car shall be brought to a 
standstill on the scales before the weight is taken. . 
History: R. S. 1898 & C. L. 1907, § 1529; Collateral References. 
C. L. 1917, § 3930; R. S. 1933 & C. 1943, Labor Relations~1155. 
65-3-1. 56 C.J.S. Master and Servant § 158. 
Comparable Provision. 
Iowa Code 1950, § 82.109 (includes simi-
lar provision). 
Public control and regulation, 36 Am. 
Jur. 385, Mines and Minerals § 146 et seq. 
40-3-2. Weighmen-Oath-Re<:ord of coal mine,d by individual miners. 
-Such owner, agent or operator shall require the person authorized to 
weigh the coal to take and subscribe an oath to keep the scales cor-
rectly balanced, to acurately weigh and to correctly record the gross 
or screened weight, to the nearest ten pounds, of each miner's car of 
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coal delivered, and such oath shall be kept conspicuously posted at the 
place of weighing. The record of the coal mined by each miner shall 
be kept separate, and shall be opened to his inspection at all reasonable 
hours, and also to the inspection of all other persons pecuniarily inter-
ested in the mine. 
History: R. S. 1898, C. L. 1907, § 1630; 
C. L. 1917, § 3931; R. S. 1933 & C. 1943, 
66-3-2. 
Comparable Provisions. 
Iowa Code 1950, § 82.109 (weighman re-
quired to take and subscribe an oath that 
he will keep scales correctly and truly 
balanced, and accurately weigh and keep 
true record of each car delivered). 
Montana Rev. Codes 1947, § 50-436 (re-
quiring that weighman employed at mine 
subscribe to oath or affirmation to do jus-
tice between employer and employee, and 
to truly and correctly weigh output of coal 
from the mines). 
40-3-3. Check weighmen-Duties and powers.-In all coal mines the 
miners employed and working therein may furnish a competent check-
weighman at their own expense, who shall at all proper times have full 
right of access to and examination of such scales or machinery and right 
of inspection of measuring apparatus, and weights of coal mined and of 
accounts kept of the same; provided, that not more than one person on 
behalf of the miners collectively shall have such right of access, examina-
tion and inspection of scales, measures and accounts at the same time, and 
that such person shall cause no unnecessary interference with the use of 
such scales, machinery or apparatus. Such agent of the miners shall before 
entering upon his duties take and subscribe an oath that he is duly quali-
fied and will faithfully discharge the duties of check-weighman. Such 
oath shall be kept conspicuously posted at the place of weighing. 
History: R. S. 1898 & C. L. 1907, § 1531; 
C. L. 1917, § 3932; R. S. 1933 & C. 1943, 
66-3-3. 
Comparable Provisions. 
Iowa Code 1950, § 82.110 (similar). 
Montana Rev. Codes 1947, § 50-436 (min-
ers may employ check-weighman at their 
own expense who is subject to same oath 
and penalties as the regular weighman). 
40-3-4. Fraudulent weighing-Penalty.-.Any person having or using 
any scales, for the purpose of weighing the output of coal at mines, so 
arranged or constructed that fraudulent weighing may be done thereby, 
or who knowingly resorts to or employs any means whatsoever by reason 
of which such coal is not correctly weighed or reported in accordance with 
the provisions of this chapter; and any weighman or check-weighman who 
fraudulently weighs or records the weights of such coal, or connives at or 
consents to such fraudulent weighing, is guilty of a misdemeanor. 
History: R. S. 1898 & C. L. 1907, § 1632; 
C. L. 1917, § 3933; R. S. 1933 & C. 1943, 
55-3-4. 
Comparable Provision. 
Montana Rev. Codes 1947, § 50-437 (simi-
lar in purport). 
40-3-5. Industrial comm1ss10n to examine scales.-It shall be the duty 
of the industrial commission to examine all scales used at any coal mine 
for the purpose of weighing coal taken out of such mine, and on inspection, 
if found incorrect, it shall notify the owner or agent of such mine that 
they are incorrect. After such notice it shall be unlawful for any owner 
or agent to use or suffer the same to be used, until such scales are so 
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adjusted that the same will give correct weight. Any person violating the 
provisions of this section is guilty of a misdemeanor. 
History: R. S. 1898 & C. L. 1907, § 1534; 
C. L. 1917, § 3934; R. S. 1933 & C. 1943, 
55-3-5. 
40-3-6. Shipments-Bill of lading to show weight of car before and 
after loading.-It is hereby made the duty of all persons engaged in the 
mining or shipping of coal from any mine or point within this state to 
weigh each empty car before it is loaded and to note the weight thereof 
upon the bill of lading, and to weigh each car after the same is loaded and 
to note the weight thereof upon the bill of lading or waybill of the same . 
.Any person violating the provisions of this section is guilty of a misde-
meanor. 
History: L. 1913, ch. 98, § 1; C. L. 1917, 
§ 3935; R. s. 1933 & c. 1943, 55-3-6. 
CHAPTER 4 
NATURAL GAS 
(Repealed by Laws 1955, ch. 65, § 15) 
40-4-1 to 40-4-7. Repealed. 
Repeal. 
These sections (R. S. 1898 & C. L. 1907, 
§§ 1548 to 1551; L. 1909, ch. 115, §§ 1 to 
3; C. L. 1917, §§ 4020 to 4023, 4025 to 
4027; R. S. 1933 & C. 1943, 59-0-1 to 59-
0-7), relating to natural gas, were repealed 
by Laws 1955, eh. 65, § 15. 
CHAPTER 5 
MISCELLANEOUS OFFENSES 
Section 40-5-1. Surface hazards from mining-Slack coal afire-Liability. 
40-5-2. Fire protection equipment. 
40-5-3. Safety cages. 
40-5-4. Storage of explosives-License. 
40-5-5. Emergency supplies and medicine-First aid materials. 
40-5-1. Surface hazards from mining-Slack coal afire-Liability.-The 
owner, lessee or agent of any mine who by working such mine has caused, 
or may hereafter cause, the surface of the public domain, or of any high-
way, or other lands, to cave in and form a pit or sink into which persons or 
animals are likely to fall shall cause such pit or sink to be filled up, or to 
be securely enclosed with a substantial fence at least four and one-half feet 
high; and if he has heaped or piled, or shall hereafter heap or pile, slack 
coal on the surface, and such slack coal shall take fire and endanger the 
life or safety of any person or animal, he shall cause the fire to be extin-
guished or the burning coal to be enclosed with a sufficient fence. Any 
person violating any of the provisions of this section is guilty of a misde-
meanor, and shall be liable for all damages resulting. 
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History: R. S. 1898 & C. L. 1907, §§ 1539, 
1540; C. L. 1917, §§ 3940, 3941; R. S. 1933 
& C. 1943, 55-4-1. 
Cross-References. 
Fencing shaft and wells, criminal lia-
bility, 76-22-2. 
Larceny of gas, 76-38-14. 
Collateral References. 
Mines and Mineralse:,>92.9. 
58 C.J.S. Mines and Minerals § 240. 
Public control and regulation, 36 Am. 
Jur., Mines and Minerals § 146 et seq. 
40-5-2. Fire protection equipment.-All mines having but one exit, when 
the same is covered with a building containing the mechanical plant, fur-
nace room or blacksmith shop, shall have fire protection. Where steam is 
used, hose of sufficient length to reach the farthest point of the plant shall 
be attached to a feed pump or injector, and the same kept ready for im-
mediate use. In mines where water is not available, chemical fire extin-
guishers or hand grenades shall be kept in convenient places for immediate 
use. Any person who refuses or neglects to comply with the provisions of 
this section is guilty of a misdemeanor_ 
History: L. 1901, ch. 128, § 1; C. L. 
1907, § 1540x; C. L. 1917, § 3942; R. S. 
1933 & C. 1943, 55-4-2. 
40-5-3. Safety cages.-It is unlawful for any person to sink any vertical 
shaft, where mining cages are used, to a greater depth than 200 feet, unless 
the shaft is provided with an iron-bonneted safety cage to be used in 
lowering and hoisting employees or other persons. The safety apparatus, 
whether consisting of eccentrics, springs or other device, must be securely 
fastened to the cage, and of sufficient strength to hold the cage loaded at 
any depth to which the shaft may be sunk. The iron bonnet must be made 
of boiler sheet iron of good quality, at least three-sixteenths of an inch 
in thickness, and must cover the top of the cage in such manner as to 
afford the greatest protection to life and limb from any debris or anything 
falling down the shaft_ Any violation of this section is punishable by a 
fine of not less than $200 nor more than $500, the same to be paid into the 
county treasury of the county in which the cause is heard. 
History: L_ 1901, ch. 129, § 1; C. L. 1907, 
§ 1540xl; C. L. 1917, § 3943; R. S. 1933 & 
c. 1943, 55-4-3. 
Comparable Provision. 
Idaho Code 1947, § 47-409 (unlawful to 
sink or operate vertical or steeply inclined 
shaft to greater depth than 250 feet with-
out having same equipped with mine cage, 
skip or bucket fitted with safety clutches; 
includes similar provision as to bonnet). 
40-5-4. Storage of explosives-License.-It is unlawful for any person 
employing more than four men at any one time to have stored at any shaft 
house, or covering over any adit, incline or tunnel connected with a 
metalliferous mine, any powder or other high explosive whatever; or to 
have stored within the underground workings, stopes or drifts of any such 
mine at any one time more than enough powder or other high explosive 
to do the work for each twenty-four hours, without first having obtained 
written permission from the industrial commission. Any violation of this 
section shall be punished by a fine of not less than $100 nor more than 
$1,000. 
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History: L. 1903, ch. 12, §§ 1, 2; C. L. 
1907, § 1540x2; C. L. 1917, § 3944; L. 1921, 
ch. 80, § 1; R. S. 1933 & C. 1943, 55-4-4. 
and other explosives sufficient for one 
day's use; same must be kept in wooden 
or metallic boxes securely locked, and 
kept at reasonable distance from track; 
black powder and high explosives must 
be kept in separate boxes). 
Comparable Provisions. 
Idaho Code 1947, § 47-426 (unlawful to 
store more explosives in underground 
workings of mine than is required for 24 
hours' use). 
Cross-References. 
Explosives generally, 11-3-1 et seq. 
Iowa Code 1950, § 82.86 ( each miner may 
have in his possession not more than two 
kegs containing 25 pounds of powder each, 
Penal provisions regarding explosives, 
76-18-1 et seq. 
40-5-5. Emer.gency supplies and medicine-First aid materials.-At 
each mine in this state where five or more men are employed it shall be the 
duty of the operator or owner thereof to keep readily accessible a properly 
constructed stretcher, a woolen blanket, a waterproof blanket and standard 
(United States bureau of mines) first aid materials for the comfort and 
treatment of any one injured in such mine. Any willful neglect, refusal or 
failure to do the things required to be done by this section, or any attempt 
to obstruct or interfere with the compliance of its provisions, is a mis-
demeanor. 
mstory: L. 1907, ch. 33, §§ 1, 2; c. L. 
1907, §§ 1540x3, 1540x4; C. L. 1917, §§ 3945, 
3946; R. S. 1933 & C. 1943, 55-4-5; L. 1945, 
ch. 83, § 1. 
Compiler's Note. 
The 1945 amendment inserted "and 
standard (United States bureau of mines) 
first aid materials for the comfort and 
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Declaration of public interest. 
Waste o.f oil and gas prohibited. 
Oil and gas conservation commission-Powers-Legal adviser. 
Definitions. 
Commission-Additional powers. 
Drilling units-Establishment-Pooling of interest-Voluntary or up-
on application-Pooling order. 
Agreements for repressuring or pressure maintenance operations-
Agreements for development and operation of a pool or field. 
Rules and regulations governing practice and procedure before com-
mission-N otiee--Emergency orders-Records of rules, regulations, 
and orders-Hearings. 
Power to summon witnesses, administer oaths, and require produc-
tion of records-Failure to comply-Contempt proceedings-In-
junctive relief-DamageB. 
Actions to test validity of act, rule, regulation, or order-False en-
tries in reports-Penalty-Time limitation for bringing any ac-
tion for violations. 
Lands to which act is applicable. 
Act not to be coruitrued to authorize restrictions on production to an 
amount less than well or pool can produce without waste. 
Short title. 
Oil and gas conservation fund-Assessments-Delinquent payment of 
assessments-Exemption from assessments. 
40-6-1. Declaration of public interest.-It is declared to be in the public 
interest to foster, encourage, and promote the development, production, and 
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History: L. 1903, ch. 12, §§ 1, 2; C. L. 
1907, § 1540x2; C. L. 1917, § 3944; L. 1921, 
ch. 80, § l; R. S. 1933 & C. 1943, 55-4-4. 
and other explosives sufficient for one 
day's use; same must be kept in wooden 
or metallic boxes securely locked, and 
kept at reasonable distance from track; 
black powder aml high explosives must 
be kept in separate boxes). 
Comparable Provisions. 
Idaho Code 1947, § 47-426 (unlawful to 
store more explosives in underground 
workings of mine than is required for 24 
hours' use). 
Cross-References. 
Explosives generally, 11-3-1 et seq. 
Iowa Code 1950, § 82.86 (each miner may 
have in his possession not more than two 
kegs containing 25 pounds of powder each, 
Penal provisions regarding explosives, 
76-18-1 et seq. 
40-5-5. Emergency supplies and medicine-First aid materials.-.At 
each mine in this state where five or more men are employed it shall be the 
duty of the operator or owner thereof to keep readily accessible a properly 
constructed stretcher, a woolen blanket, a waterproof blanket and standard 
(United States bureau of mines) first aid materials for the comfort and 
treatment of any one injured in such mine . .Any willful neglect, refusal or 
failure to do the things required to be done by this section, or any attempt 
to obstruct or interfere with the compliance of its provisions, is a mis-
demeanor. 
History: L. 1907, ch. 33, §§ 1, 2; C. L. 
1907,_ §§ 1540x3, 1540x4; C. L. 191'., §§ 3945, 
3946, R. S. 1933 & C. 1943, 55-4-5, :t. 1945, 
ch. 83, § 1. 
Compiler's Note. 
The 1945 amendment inserted "and 
standard (United States bureau of mines) 
first aid materials for the comfort and 

















CONSERV .ATION OF OIL .AND G.AS 
Declaration of public interest. 
Waste of oil and gas prohibited. 
Oil and gas conservation commission-Powers-Legal adviser. 
Definitions. 
Commission-Additional powers. 
Drilling units-Establishment-Pooling of interest--Yoluntary or up-
on application-Pooling order. 
Agreements for repressuring or pressure maintenance operations-
Agreements for development and operation of a pool or field. 
Rules and regulations governing practice and procedure before com-
mission-N otice--Emergency orders-Records of rules, regulations, 
and orders-Hearings. 
Power to summon witnesses, administer oaths, and require produc-
tion of records-Failure to comply-Contempt proceedings-In-
junctive relief-Damages. 
Actions to test validity of act, rule., regulation, or order-False en-
tries in reports-Penalty-Time limitation for bringing any ac-
tion for violations. 
Lands to whic.h act is applicable. 
Act not to be construed to authorize restrictions on production to an 
amount less than well or pool can produce without waste. 
Short title. 
Oil and gas conservation fund-Assessments-Delinquent payment of 
assessments-Exemption from assessments. 
40-6-1. Declaration of public interest.-It is declared to be in the public 
interest to foster, encourage, and promote the development, production, and 
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utilization of natural resources of oil and gas in the state of Utah in such 
a manner as will prevent waste; to authorize and to provide for the opera-
tion and development of oil and gas properties in such a manner that a 
greater ultimate recovery of oil and gas may be obtained and that the 
correlative rights of all owners be fully protected; to encourage, authorize, 
and provide for voluntary agreements for cycling, recycling, pressure main-
tenance, and secondary recovery operations in order that the greatest possi-· 
ble economic recovery of oil and gas may be obtained within the state to the 
end that the land owners, the royalty owners, the producers, and the 
general public may realize and enjoy the greatest possible good from these 
vital natural resources. 
History: L. 1955, ch. 63, § 1. 
Title of Act. 
An act defining and prohibiting the 
waste of oil and gas in the state of Utah; 
designating the Utah state land board as 
the oil and gas conservation commission; 
granting certain powers to and defining 
the duties of the commission with respect 
to conservation of oil and gas; providing 
for the enforcement of the act and the 
rules, regulation and orders of the com-
mission; providing for the filing and hear-
ing of complaints concerning waste of oil 
and gas, and for oaths, subpoenas, records, 
suits and appeals; providing that certain 
agreements shall not be construed to vio-
late statutes relating to trusts, monopolies 
or contracts and combinations in restraint 
of trade; providing for judicial review of 
acts of the commission; providing for the 
raising of funds to defray the costs of 
administering the act; repealing sections 
1, 2, 3, 4, 5, 6, and 7 of chapter 4, Title 40, 
Utah Code Annotated 1953; and providing 
for an effective date. 
Collateral References. 
Constitutional Law<S=>81; Mines and 
Minerals<S=,92.8. 
11 Am. Jur., Constitutional Law, §§ 276, 
292, 295. 
16 C.J.S. Constitutional Law §§ 174-
180, 188; 58 C.J.S. Mines and Minerals 
§§ 229, 240. 
Comment note: Petroleum production, 
constitutionality of statute regulating, 
86 A. L. R. 418. 
Mines, validity of statute restricting 
the right of mining so as not to interfere 
with surface, 28 A. L. R. 1330. 
Natural resources, constitutionality of 
statute limiting or controlling exploita-· 
tion or waste, 24 A. L. R. 834. 
Oil or gas, statute or ordinance limit-
ing rights of surface owner in respect 
of, 67 A. L. R. 1346; 99 A. L. R. 1119. 
Validity of prohibition or regulation 
of removal or exploitation of oil, min-
erals, soil, or other natural products with-
in municipal limits, 168 A. L. R. 1888. 
Validity, under police power, of com-
pulsory pooling or unitization statute 
requiring owner or lessees of oil and 
gas lands to develop their holdings as a 
single drilling unit and the like, 37 
A. L. R. 2d 436. 
40-6-2. Waste of oil and gas prohibited.-The waste of oil and gas or 
either of them as in this act defined is hereby prohibited. 
History: L. 1955, ch. 65, § 2. 
40-6-3. Oil and gas conservation commission-Po,wers-Legal adviser.-
( a) 'l'here is hereby created an oil and gas conservation commission of the 
state of Utah consisting of the Utah state land board. · 
(b) The commission shall have and is hereby given jurisdiction and 
authority over all persons and property, public and private, necessary to 
enforce the provisions of this act and shall have the power and authority to 
make and enforce rules, regulations and orders and do whatever may rea-
sonably be necessary to carry out the provisions of this act. Any delegation 
of authority to any other state officer, board or commission to administer 
any and all other laws of this state relating to the conservation of oil or gas, 
or either of them, is hereby rescinded and withdrawn and such authority is 
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hereby unqualifiedly conferred upon the commission, as herein provided. 
Any person, or the attorney general, on behalf of the state, may apply for 
a hearing before the commission, or the commission may initiate proceed-
ings, upon any question relating to the administration of this act, and juris-
diction is hereby conferred upon the commission to hear and determine the 
same and enter its rule, regulation or order with respect thereto. 
(c) The commission may sue and be sued in its administration of this 
act in any state or federal district court in the state of Utah having juris-
diction of the parties or of the subject matter. 
(d) The attorney general shall act as the legal adviser of the com-
mission and represent the commission in all court proceedings and in all 
proceedings before it and in any proceedings to which the commission may 
be a party before any department of the federal government. 
History: L. 1955, ch. 65, § 3. 
40-6-4. Definitions.-(a) 'l'he word "commission" shall mean the oil 
and gas conservation commission. 
(b) The word "oil" shall mean crude petroleum oil and any other 
hydrocarbons, regardless of gravities, which are produced at the well in 
liquid form by ordinary production methods, and which are not the result 
of condensation of gas before or after it leaves the reservoir. 
(c) 'l'he word "gas" shall mean all natural gases and all liquid hydro-
carbons not defined herein as oil. 
(d) The word "person" means and includes any natural person, corpo-
ration, association, partnership, receiver, trustee, executor, administrator, 
guardian, fiduciary, agent or other representative of any kind and includes 
any department, agency or instrumentality of the state or any governmental 
subdivision thereof. 
( e) The word "owner" shall mean the person who has the right to drill 
into and produce from a pool and to appropriate the oil or gas he produces 
therefrom either for himself or others or for himself and others, including 
the owner of a well or wells capable of producing oil or gas, or both. 
(f) The word "producer" shall mean the owner of a well or wells cap-
able of producing oil or gas, or both. 
(g) The word "pool" shall mean an underground reservoir containing 
a common accumulation of oil or gas, or both. Each zone of a general struc-
ture, which zone is completely separated from any other zone in the struc. 
ture, is covered by the word "pool" as used herein. 
(h) The term "common source of supply" is synonymous with "pool" as 
defined herein. 
(i) The term "drilling unit" means the maximum area that may be 
drained efficiently and economically by one well. 
(j) The term "correlative rights" means the owners' or producers' just 
and equitable share in a pool. 
(k) The term "waste" as applied to oil shall include underground 
waste, inefficient, excessive or improper use or dissipation of reservoir 
energy, including gas energy and water drive, surface waste, open-pit stor-
age and waste incident to the production of oil in excess of the producer's 
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above-ground storage facilities and lease and contractual requirements, 
but excluding storage (other than open-pit storage) reasonably necessary 
for building up or maintaining crude stocks and products thereof for con-
sumption, use and sale. 
(1) The term "waste" as applied to gas shall include the escape, blow-
ing or releasing, directly or indirectly, into the open air of gas from wells 
productive of gas only, or gas in an excessive or unreasonable amount from 
wells producing oil or both oil and gas; and the production of gas in 
quantities or in such manner as will unreasonably reduce reservoir pressure 
or unreasonably diminish the quantity of oil or gas that might ultimately 
be produced; excepting gas that is reasonably necessary in the drilling, com-
pleting and testing of wells and in furnishing power for the production of 
wells. 
History: L. 1955, ch. 65, § 4. 
40-6-5. Commission-Additional powers.-The commission shall also 
have authority to require: 
(a) Identification of ownership of oil or gas wells and producing 
leases; 
(b) The making and filing with the commission of true and correct 
copies of well logs; provided, however, that logs of exploratory or wildcat 
wells marked confidential shall be kept confidential for four ( 4) months 
after the filing thereof, unless the operator gives written permission to re-
lease such logs at an earlier date. And provided further that upon appli-
cation, after four months from the effective date of this act, by an owner or 
other person having a royalty or leasehold right, the commission shall re-
quire the owner of a well theretofore drilled for oil or gas to file within four 
( 4) months of such order a true and correct copy of the log of such well; 
( c) The drilling, casing and plugging of wells in such manner as to 
prevent (1) the escape of oil or gas from one stratum into another, (2) the 
intrusion of water into oil or gas stratum, (3) the pollution of fresh water 
supplies by oil, gas or salt water,. or brackish water, and ( 4) blowouts, 
cavings, seepages, explosions and fires; 
( d) The furnishing of reasonable security conditioned upon the per-
formance of the duty to plug each dry or abandoned well; 
(e) That the production of wells be separated into gaseous and liquid 
hydrocarbons, and that each be accurately measured by such standards as 
may be prescribed by the commission; 
(f) That every person who produces oil or gas in the state keep and 
maintain for a period of five ( 5) years complete and accurate records of the 
quantities thereof, which records, or certified copies thereof, shall be avail-
able for examination by the commission or its agents at all reasonable 
times within said period and that every such person file with the commission 
such reasonable reports as it may prescribe with respect to such oil or gas 
production; 
(g) That a notice of intention to drill be filed with the commission 
before any well for oil or gas is commenced; 
(h) Safety measures to prevent fires and blowouts. 
History: L. 1955, ch. 65, § 5, 
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40-6-6. Drilling units-Establishment-Pooling of interest-Voluntary 
or upon application-Pooling order.-(a) To prevent waste of oil or gas, 
to avoid the drilling of unnecessary wells, or to protect correlative rights, 
the commission, upon its own notice or upon application of any interested 
person, after notice and hearing as herein provided, shall have the power to 
establish drilling units coveriug any pool. Drilling units when established 
shall be of uniform size and shape for the entire pool, except that, when 
found to be necessary for any of the purposes above mentioned, the com-
mission is authorized to divide any pool into zones and establish drilling 
units for each zone, which units may differ in size and shape from those 
established in any other zone, subject to the limitations of subsection (b) 
herein. 
(b) In establishing a drilling unit, the acreage to be embraced within 
each unit and the shape thereof shall be determined by the commission from 
the evidence introduced at the hearing but shall not be smaller nor greater 
than the maximum area that can be efficiently and economically drained by 
one well, provided that no drilling unit, other than a voluntary drilling 
unit, shall exceed in area 160 acres for oil and 640 acres for gas. 
(c) Subject to the provisions of this act, the order establishing drilling 
units shall direct that no more than one (1) well shall be drilled for pro-
duction from the common source of supply on any unit, and that the well 
shall be drilled at a location authorized by the order, with such exception as 
may be reasonably necessary where it is shown, upon application, notice and 
hearing, and the commission finds, that the drilling unit is located on the 
edge of a pool or field and adjacent to a producing unit, or, for some other 
reason, the requirement to drill the ,vell at the authorized location on the 
unit would be inequitable or unreasonable. 
( d) An order establishing drilling units for a pool shall cover all lands 
determined by the commission to be underlaid by such pool, and may be 
modified by the commission from time to time to include additional areas 
determined to be underlaid by such pool. When found necessary for the 
prevention of waste, or to avoid the drilling of unnecessary wells, or to 
protect correlative rights, an order establishing drilling units in a pool may 
be modified by the commission to increase the size of drilling units in the 
pool or any zone thereof, to decrease the size of drilling units or to permit 
the drilling of additional wells on a reasonably uniform plan in the pool, 
or any zone thereof. 
(e) After au order fixing drilling units has been entered by the com-
mission, the commencement of drilling of any well or wells into any com-
mon source of supply for the purpose of producing oil or gas therefrom, at 
a location other than authorized by the order, is hereby prohibited. The 
operation of any well drilled in violation of an order fixing drilling units 
is prohibited. 
(f) When two or more separately owned tracts are embraced within 
a drilling unit, or when there are separately owned interests in all or a 
part of the drilling unit, then persons owning such interests may pool their 
interests for the development and operation of the drilling unit. In the 
absence of voluntary pooling, the commission, upon the application of any 
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person, with a.n interest in the proposed pooling, ma.y enter an order pool-
ing all interests in the drilling unit for the development and operation 
thereof. Each such pooling order shall be made after notice and hearing 
and shall be upon terms and conditions that are just and reasonable, and 
that afford to the owner of each tract or interest in the unit the oppor-
tunity to recover or receive without unnecessary expense his just and 
equitable share. Operations incident to the drilling of a well upon any 
portion of a unit covered by a pooling order shall be deemed for all pur-
poses to be the conduct of such operations upon each separately owned 
tract in the unit by the several owners thereof. That portion of the pro-
duction allocated or applicable to each tract included in a unit covered by 
a pooling order shall, when produced, be deemed for all purposes to have 
been produced from each such tract by a we11 drilled thereon. 
( g) Each pooling order shall make provision for the drilling and op-
eration of a well on the drilling unit, and for the payment of the reasonable 
actual cost thereof, including a reasonable charge for supervision and stor-
age facilities. As to each owner who refuses to agree upon the terms for 
drilling and operating the well, the order shall provide for reimbursement 
for his share of the costs out of, and only out of, production from the unit 
representing his interest, excluding royalty or other interest not obligated 
to pay any part of the cost thereof. In the event of any dispute as to such 
costs, the commission shall determine the proper costs. The order shall 
determine the interest of each owner in the unit, and may provide in sub-
stance that, as to each owner who agrees with the person or persons drilling 
and operating the well for the payment by the ovvner of his share of the 
costs, such owner, unless he has agreed otherwise, shall be entitled to 
receive, subject to royalty or similar obligations, the share of the produc-
tion of the well applicable to the tract of the consenting owner, and, as to 
each owner who does not agree, he shall be entitled to receive from the 
person or persons drilling and operating the well on the unit his share of the 
production applicable to his interest, after the person or persons drilling 
and operating said well have recovered the share of the cost of drilling and 
operating applicable to such nonconsenting owner's interest plus a reason-
able charge for supervision and storage. Each consenting and nonconsent-
ing owner shall be entitled to receive, subject to his paying or making 
arrangements with the owner or owners operating the well for the payment 
of all applicable royalties, overriding royalties or other burdens on produc-
tion and his·respective share of current operating or other costs incidental 
to the efficient operation of the well, his share respectively of production 
allocated to the tract or tracts in which he holds an interest; provided, 
however, that a nonconsenting owner of a tract in a drilling unit which is 
not subject to any lease or other contract for the development thereof for 
oil and gas shall be deemed to have a basic landowners royalty of one-
eighth (1/a) or twelve and one-half per cent (12½ % ) of the production al-
located to such tract. 
(h) No rule, regulation, or order of the commission shall be such in 
terms or effect that it shall be necessary at any time for the producer from, 
or the owner of, a drilling unit, in order that he may obtain such unit's just 
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and equitable share of the production of such pool, to drill and operate 
any well or wells on such unit in addition to such well or wells as can, with-
out waste, produce such share. 
History: L. 1955, ch. 65, § 6. 
40-6-7. Agreements for repressuring or pressure maintenance opera-
tions-Agreements for development and operation of a pool or field.-
( a) An agreement for repressuring or pressure maintenance operations, 
cycling or recycling operations, including the extraction and separation of 
liquid hydrocarbons from natural gas in connection therewith, or for carry-
ing on any other methods of unit or co-operative development or operation 
of a field or pool or a part of either, is authorized and may be performed, 
and shall not be held or construed to violate any statutes relating to trusts, 
monopolies, or contracts and combinations in restraint of trade, if the agree-
ment is approved by the colll1Ilission as being in the public interest for 
_conservation or is reasonably necessary to increase ultimate recovery or to 
prevent waste of oil or gas; provided, such agreement protects the correla-
tive rights of each owner or producer. Such agreement shall bind only the 
persons who execute them, and their successors in interest. 
(b) Whenever the producers have agreed, or the producer in such field 
· where there is only one producer, has adopted a plan for the development 
and operation of a pool or field, such plan shall be presented to the com-
mission, and if the same, in the judgment of the commission, after a hearing, 
upon notice, has the effect of preventing waste as defined and prohibited 
by this act, then such plan shall be adopted and approved by the com-
mission. 
History: L. 1955, ch. 65, § 7. 
40-6-8. Rules and regulations governing practice and procedure before 
commission-Notice-Emergency orders-Records of rules, regulations, 
and orders-Hearings.-(a) The commission shall prescribe rules and 
regulations governing the practice and procedure before it. 
(b) No rule, regulation, or order or amendment thereof, shall be made 
by the commission without a hearing upon at least ten (10) days' public 
notice except as hereinafter provided. The hearing shall be held at such 
time and place as may be prescribed by the commission and any interested 
person shall be entitled to be heard. 
(c) When an emergency requiring immediate action is found by the 
·commission to exist, it is authorized to issue an emergency order without 
notice or hearing, which shall be effective upon promulgation, provided that 
no such order shall remain effective for more than fifteen (15) days. 
(d) Any notice required by this act except as hereinafter provided 
shall be given at the election of the commission either by personal service 
or by one publication in a daily newspaper of general circulation in the 
city of Salt Lake and county of Salt Lake, Utah, and in all newspapers of 
general circulation published in the county where the land is affected, or 
some part thereof, is· situated. The notice shall issue in the name of the 
state, shall be signed by the commission or the secretary of the commission 
and shall specify the style and number of the proceeding, the time and place 
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of the hearing, and shall briefly state the purpose of the proceeding. Should 
the commission elect to give notice by personal service, such service may be 
made in the same manner and extent as is provided in the Rules of Civil 
Procedure for the service of summons in civil actions. Proof of service 
shall be in the form required in the Rules of Civil Procedure with respect 
to service of summons in civil actions. In all cases where (1) there is 
an application for the entry of a pooling order of [or] (2) there is an appli-
cation for an exception from an established well spacing pattern or (3) a 
complaint is made by the commission or any party that any provision of 
this act, or any rule, regulation or order of the commission is being violated, 
notice of the hearing to be held on such application or complaint shall be 
served on the interested parties in the same manner as is provided in the 
Rules of Civil Procedure for the service of summons in civil actions. 
( e) All rules, regulations and orders issued by the commission shall 
be in writing, shall be entered in full in books to be kept by the commission 
for that purpose, shall be indexed, and shall be public records open for 
inspection at all times during reasonable office hours. Except for orders 
establishing or changing Rules of Practice and Procedure, all orders made 
and published by the commission shall include or be based upon written 
findings of fact, which said findings of fact shall be entered and indexed 
as public records in the manner hereinafter provided. A copy of any rule, 
regulation, finding of fact or order, certified by the commission or by 
its secretary, shall be received in evidence in all courts of this state with 
the same effect as the original. 
(f) 'l'he commission may act upon its own motion, or upon the petition 
of any interested person. On the filing of a petition for a hearing concern-
ing any matter within the jurisdiction of the commission, it shall promptly 
fix a date for a hearing thereon and shall cause notice of the hearing to 
be given. The hearing shall be held without undue delay after the filing of 
the petition. The commission shall enter its order within thirty (30) days 
after the hearing. Any person affected by an order of the commission shall 
have the right at any time to apply to the commission to repeal, amend, 
modify, or supplement the same. 
History: L. 1955, ch. 65, § 8. Compiler's Note. 
The bracketed word was inserted by 
the compiler. 
40-6-9. Power to summon witnesses, administer oaths, and require pro-· 
duction of records-Failure to comply-Contempt proceedings-Injunctive 
relief-Damages.-(a) The commission shall have the power to summon 
witnesses, to administer oaths, and to require the production of records, 
books and documents for examination at any hearing or investigation 
conducted by it. 
(b) In case of failure or refusal on the part of any person to comply 
with a subpoena issued by the commission, or in case of refusal of any wit-
ness to testify as to any matter regarding which he may be interrogated, 
any district court in the state, upon the application of the commission, may 
in term time or vacation issue an attachment for such person and compel 
him to comply with such subpoena, and to attend before the commission 
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and produce such records, books, and documents for exami11atiou, and to 
give his testimony. Such court shall have the power to punish for contempt 
as in the case of disobedience to a like subpoena issued by the court, or 
for refusal to testify tlierein. 
(c) Whenever it shall appear that any person is violating or threaten-
ing to violate any provision of this act or any rule, regulation, or order 
made hereunder, the commission shall bring suit in the 11ame of the state 
against such person in the district court in the county of the residence of 
the defendant, or in the county of the residence of any defendant, if there 
be more than one defendant, or in the county where the violation is alleged 
to have occurred to restrain such person from continuing such violation or 
from carrying out the threat of violation. In such suit, the court may grant 
injunctions, prohibitory and mandatory, including temporary restraining 
orders and temporary injunctions. 
(d) Nothing iii this act, and no suit by or against the commission, and 
no violation charged or asserted against any person under any provisions of 
this act, or any rule, regulation or order issued hereunder, shall impair 
or abridge or delay any cause of action for damages which any person may 
have or assert against any person violating any provision of this act, or 
any rule, regulation, or order issued thereunder. Any person so damaged 
by the violation may sue for and recover su~h damages as he otherwise may 
be entitled to receive. In the event the commission shall fail to bring suit 
to enjoin any actual or threatened violation of this act, or of any rule, 
regulation or order made hereunder, then any person or party in interest 
adversely affected and who has, ten days or more prior thereto, notified 
the commission in writing of such violation or threat thereof and has re-
quested the commission to sue, may, to prevent any or further violation, 
bring suit for that purpose in the district court of any county in which the 
commission could have brought suit. If, in such suit, the court holds that 
injunctive relief should be granted, then the commission shall be made a 
party and shall be substituted for the person who brought the suit, and the 
injunction shall be issued as if the commission had at all times been the 
complaining party. 
History: L. 1955, ch. 65, § 9. 
40-6-10. Actions to test validity of act, rule, regulation, or order-Fa.lse 
entries in reports-Penalty-Time limitation for bringing any action for 
violations.-(a) Any person adversely affected by any rule, regulation or 
order made or issued under this act, may within ninety (90) days after the 
entry thereof bring a civil suit or action against the commission in the 
district court of Salt Lake County, or in the district court of the county 
in which the complaining person resides, or in the United States district 
court for Utah, (if it otherwise has jurisdiction) and not elsewhere, to test 
the validity of any provision of this act, or rule, regulation, or order, or to 
secure an injunction or to obtain other appropriate relief, including all 
rights of appeal. 
(b) An action or appeal involving any provision of this act, or a rule, 
regulation, or order shall be determined as expeditiously as feasible. The 
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trial court shall determine the issues on both questions of law and fact and 
shall affirm or set aside such rule, regulation or order or remand the cause 
to the commission for further proceedings. Such court is hereby authorized 
to enjoin permanently the enforcement by the commission of this act, or 
any part thereof, or any act done or threatened thereunder, if the plaintiff 
shall show that as to him the act or conduct complained of is unreasonable, 
unjust, arbitrary or capricious, or violates any constitutional right of the 
plaintiff, or if the plaintiff shows that the act complained of does not consti-
tute or result in waste, or does not in a reasonable manner accomplish an 
end that is the subject matter of this act. 
· ( c) Any person who, for the purpose of evading this act or any rule, 
regulation, or order of the commission shall make or cause to be made any 
.false,entry in any report, record, account, or memorandum required by this 
act, or by any such rule, regulation, or order, or shall omit, or cause to be 
omitted, from any such report, record, account, or memorandum, full, true, 
· and correct entries as required by this act, or by any such rule, regu-
lation, or order, or shall remove from this state or destroy, mutilate, 
alter, or falsify any such record, account, or memorandum, shall be guilty of 
a misdemeanor and, upon conviction, shall be subject to a fine of not more 
than five thousand dollars ($5,000.00) or imprisonment for a term not ex-
. ceeding six (6) months, or to both such fine and imprisonment. 
( d) No suit, action or other proceeding based upon a violation of this 
act or any rule, regulation or order of the commission hereunder shall be 
commenced or maintained unless same shall have been commenced within 
one (1) year from date of the alleged violation. 
History: L. 1955, ch. 65, § 10. 
40-6-11. Lands to which act is applicable.-This act shall apply to all 
lands in the state of Utah lawfully subject to its police power, provided that 
'it shall apply to lands of the United States or to lands subject to the juris-
diction of the United States only to the extent that control and supervision 
of conservation of oil and gas by the United States on its lands shall fail 
·to affect the intent and purposes of this act and to such extent as any officer 
of the United States having jurisdiction, or his duly authorized representa-
tive, shall approve any of the provisions of this act or the order 
or orders of the commission which affect such lands and furthermore, 
the same shall apply to any lands committed to a unit agreement approved 
by the secretary of the interior or his duly authorized representative except 
that the commission may, with respect to such unit agreement, suspend the 
application of this act or any part of this act so long as the conservation of 
oil and gas and the prevention of waste as in this act provided is ac-
complished under such unit agreements but such suspension shall not 
relieve any operator from making such reports as may be required by the 
commission with respect to operations under any such unit agreement. 
History: L. 1955, ch. 65, § 11. 
40-6-12. Act not to be construed to authorize restrictions on production 
to an amount less than well or pool ca.n produce without waste.-This act 
shall never be construed to require, permit or authorize the commission 
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or any court to make, enter or enforce any order, rule, regulation or judg-
ment requiring restriction of production of any pool or of any well, ( except 
a well or wells drilled in violation of section 40-6-6 hereof) to an amount 
less than the well or pool can produce without waste in accordance with 
solllld engineering practices. 
History: L. 1955, ch. 65, § 12. 
Compiler's Note. 
The reference in this section to "section 
40-6-6" appeared in the act as "section 6." 
Separability Clause. 
Section 13 of Laws 1955, ch. 65 pro-
vided as follows: "If any section, subsec-
tion, sentence, clause, phrase or worcl of 
this act is acljudgecl to be unconstitutional 
or invalid, such adjudication shall not af-
fect the validity of the remaining portion 
of this Act. The legislature hereby de-
clares that it would have passed this Act 
and each division, section, subsection, sen-
tence, clause, phrase, or word thereof, irre-
spective of the fact that any one or more 
sections, subsections, sentences, clauses, 
phrases, or words might be adjudged to be 
unconstitutional or for any other reason 
invalid." 
40-6-13. Short title.-This act may be cited as the Oil and Gas Con-
servation Act. 
History: L. 1955, ch. 65, § 14. Repealing Clause. 
Section 15 of Laws 1955, ch. 65 pro-
vided as follows: "Sections 1, 2, 3, 4, 5, 
6, and 7 of Chapter 4, Title 40, Utah Code 
Annotated 1953, are repealed." 
40-6-14. Oil and gas conservation fund-Assessments-Delinquent pay-
ment of assessments-Exemption . from assessme:nts.-For the purpose of 
paying the expenses of administration of this act, there is hereby established 
a special fund to be known as the "Oil and Gas Conservation Fund" and 
there is hereby levied and assessed on the market value at the well of all oil 
and gas produced and saved, sold or transported from the premises in Utah 
where produced a charge of two mills on the dollar value. It shall be the 
duty of the commission to provide for the collection of such assessments. All 
moneys so collected shall be remitted to the state treasurer for deposit in the 
oil and gas conservation fund and shall be used exclusively to pay the costs 
and expenses incurred in connection with the administration and enforce-
ment of this act and such moneys a.re hereby appropriated to the commis-
sion for such purposes. No such moneys shall revert to the general fund 
at the end of any fiscal period but shall remain in said fund to cover future 
operating expenses of the commission. All moneys hereby appropriated 
shall be expended under the direction of the commission in accordance with 
the statutes of this state relating to the expenditure of appropriations and 
warrants shall be drawn against said appropriation as provided by law. 
The persons owning an interest ( working interest, royalty interest, 
payments out of production, or any other interest) in the oil and gas, or 
in the proceeds thereof, subject to the charge hereinabove provided for 
shall be liable for such charge in proportion to their ownership at the 
time of production. The charge so assessed and fixed shall be payable 
monthly and the sum so due shall be remitted to the commission on or be-
fore the thirtieth (30th) of the month next following the month in which 
the charge accrued, by the producer on behalf of himself and all other 
interested persons. Any such charge not paid within the time herein speci-
fied shall carry a penalty of five per cent (5%) and shall bear interest at 
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the rate of one per cent (1 % ) per month from the date of delinquency until 
paid, and such charge together with the interest shall be a lien upon the oil 
or gas against which the same is levied and assessed. The person remitting 
the charge as herein provided as hereby authorized, empowered and re-
quired to deduct from any amounts due the persons owning an interest 
in the oil and gas or in the proceeds thereof at the time of production a 
proportionate amount of such charge before making payment to such 
persons. 
This section shall apply to all lands in the state of Utah, anything in 
section 40-6-11 of this act to the contrary notwithstanding; provided, how-
ever, that there shall be exempted from the charge hereinabove levied and 
assessed the following, to wit: 
(1) The interest of the United States of .America and the interest of 
the state of Utah and the political subdivisions thereof in any oil or gas 
or in the proceeds thereof. 
(2) The interest of any Indian or Indian Tribe in any oil or gas or 
in the proceeds thereof produced from land subject to the supervision of 
the United States. 
(3) Oil or gas used in producing operations or for repressuring or 
recycling purposes. 
History: L. 1955, ch. 65, § 16. 
Compiler's Note. 
The reference in this section to "section 
40-6-11" appeared in the act as "sec-
tion 11." 
Effective Date. 
Section 17 of Laws 1955, ch. 65 pro-
vided that the act should take effect July 
1, 1955. 
CHAPTER 7 
OIL .AND G.AS COMP .ACT 
Section 40-7-1. Interstate compact to conserve oil and gas-Authority for governor to 
join. 
40-7-2. Authority for governor to execute extensions 01· withdraw from com-
pact. 
40-7-3. Official representative-Assistant representative. 
40-7-1. Interstate compact to conserve oil and gas-Authority for gov-
ernor to join.-'fhe governor of the state of Utah is ,rnthorized and di-
rected, for and in the name of the state of Utah to join with the other 
states in the Interstate Oil Compact to Conserve Oil and Gas, which was 
executed in Dallas, Texas, on the 16th day of February, 1935, and has been 
extended to the 1st day of September, 1959, with the consent of Congress, 
and that said compact and all extensions are now on deposit with the de-
partment of state of the United States. 
History: L. 1957, ch. 131, § 1. 
Title of Act. 
An act authorizing and directing the 
governor of the state of Utah, for and in 
the name of Utah, to join with the other 
states in the interstate oil compact to 
conserve oil and gas. 
Collateral References. 
24 Am. Jur., Gas and Oil §§ 148-151; 49 
Am. Jur., States § 11. 
40-7-2. Authority for governor to execute extensions or withdraw from 
compact.-The governor of the state of Utah is authorized and empowered, 
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for and in the name of the state of Utah to execute agreements for fur-
ther extension of the expiration date of said compact to conserve oil and 
gas, and to determine if and when it shall be to the best interest of the 
state of Utah to withdraw from said compact upon sixty days' notice as 
provided by its terms. In the event that he shall determine that the state 
shall withdraw from said compact he shall have the power and authority 
to give necessary notice and to take any and all steps necessary and proper 
to effect the withdrawal of the state of Utah from said compact. 
History: L. 1957, ch. 131, § 2. 
40-7-3. Official representative-Assistant representative.-The governor 
shall be the official representative of the state of Utah on the "interstate 
oil compact commission" provided for in the compact to conserve oil and 
gas, and shall exercise and perform for the state all of the powers and 
duties as members of the interstate oil compact commission; provided, 
however, that he shall have the authority to appoint an assistant repre-
sentative who shall act in his stead as the official representative of the 
state of Utah as a member of said commission. 
History: L. 1957, ch. 131, § 3. 
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